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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

will not have a significant economic
impact on a substantial number of small
entities.”

Dated: August 8, 2008.
Jeffrey Shuren,

Associate Commissioner for Policy and
Planning.

[FR Doc. E8-18792 Filed 8-13-08; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 892

[Docket No. FDA-2005-N-0346] (formerly
2005N-0467)

Medical Devices; Radiology Devices;
Reclassification of Bone Sonometers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
final rule that appeared in the Federal
Register of July 17, 2008 (73 FR 40967).
The final rule reclassified bone
sonometer devices from class III into
class II, subject to special controls. The
document contained an inadvertent
error regarding the impact of the final
rule on small businesses. This
document corrects that error.

FOR FURTHER INFORMATION CONTACT:
Domini Cassis, Center for Devices and
Radiological Health (HFZ-215), Food
and Drug Administration, 1350 Piccard
Dr., Rockville, MD 20850, 240-276—
2342.

SUPPLEMENTARY INFORMATION: In FR Doc.
E8-16354, appearing on page 40969 in
the Federal Register of Thursday, July
17, 2008, there was an error regarding
the impact of the final rule on small
businesses. Specifically, language
certifying that the final rule meets the
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601-612) was
inadvertently omitted during document
preparation. Accordingly, the following
correction is made:

1. On page 40969, in the middle
column, under section ‘“VI. Analysis of
Impacts,” in the second full paragraph,
the third sentence is revised to read:
“The agency certifies that the final rule

DEPARTMENT OF STATE

22 CFR Part 121

[Public Notice 6316]

RIN 1400-AC47

Amendment to the International Traffic

in Arms Regulations: The United
States Munitions List Category VI

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: The Department of State is
amending the text of the International
Traffic in Arms Regulations (ITAR), Part
121 to add language clarifying how the
criteria of Section 17(c) of the Export
Administration Act of 1979 (“EAA”’) are
implemented in accordance with the
Department of State’s obligations under
the Arms Export Control Act (“AECA™),
and restating the Department’s
longstanding policy and practice of
implementing the criteria of this
provision.

DATES: Effective Date: This rule is
effective August 14, 2008.

FOR FURTHER INFORMATION CONTACT:
Director Ann Ganzer, Office Defense
Trade Controls Policy, Department of
State, Telephone (202) 663—-2792 or Fax
(202) 261-8199; e-mail
DDTCResponseTeam@state.gov. ATTN:
Regulatory Change, ITAR Part 121.
SUPPLEMENTARY INFORMATION: On April
11, 2008, the Department published a
Notice of Proposed Rulemaking (NPRM)
to add language clarifying how the
criteria of Section 17(c) of the Export
Administration Act of 1979 are
implemented in accordance with the
Arms Export Control Act by amending
Category VIII *(b), (h), and the Note.
Further background is provided with
the NPRM at 73 FR 19778.

This rule reinstates the Section 17(c)
reference in the ITAR to assist exporters
in understanding the scope and
application of the Section 17(c) criteria

to parts and components for civil
aircraft. It also clarifies that any part or
component that (a) is standard
equipment; (b) is covered by a civil
aircraft type certificate (including
amended type certificates and
supplemental type certificates) issued
by the Federal Aviation Administration
for civil, non-military aircraft (this
expressly excludes military aircraft
certified as restricted and any type
certification of Military Commercial
Derivative Aircraft, defined by FAA
Order 8110.101 effective date September
7, 2007 as “civil aircraft procured or
acquired by the military”); and (c) is an
integral part of such civil aircraft, is
subject to the jurisdiction of the Export
Administrative Regulations (EAR).
Where such part or component is not
Significant Military Equipment
(“SME”), no Commodity Jurisdiction
(CJ) determination is required to
determine whether the item meets these
criteria for exclusion under the United
States Munitions List (USML), unless
doubt exists as to whether these criteria
have been met. However, where the part
or component is SME, a C]
determination is always required,
except where a SME part or component
was integral to civil aircraft prior to the
effective date of this rule.

Additionally, this proposed rule adds
language in a new Note after Category
VIII(h) to provide guidelines concerning
the parts or components meeting these
criteria. The change to Category VIII*(b)
also identifies and designates certain
sensitive military items, heretofore
controlled under Category VIII(h), as
SME. Previous and current
authorizations concerning the
manufacturer of these items will not
require notification in accordance with
§ 124.11, and will not require a
“Nontransfer and Use Certificate” DSP—
83, unless they are amended, modified,
or renewed.

This requirement for a CJ
determination by the Department of
State helps ensure the U.S. Government
is made aware of, and can reach an
informed decision regarding, any
sensitive military item proposed for
standardization in the commercial
aircraft industry before the item or
technology is actually applied to a
commercial aircraft program, whether
such item is integral to the aircraft, and,
if so, whether the development,
production, and use of the technology
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associated with the item should
nevertheless be controlled on the
USML. It will also ensure the
Department of State fulfills the
requirements of section 38(f) of the
Arms Export Control Act.

This regulation is intended to clarify
the control of aircraft parts and
components, and does not remove any
items from the USML, nor does it
change any CJ determinations. Should
there be an apparent conflict between
this regulation and a CJ determination
issued prior to this date, the holder of
the determination should seek
reconsideration, citing this Federal
Register Notice and 22 CFR 121.1(c)
Category VIII Note of this subchapter.

The Proposed Rule had a comment
period ending May 12, 2008. Twenty
(20) parties filed comments by May 12th
recommending changes. Having
thoroughly reviewed and evaluated the
comments and the recommended
changes, the Department has
determined that it will, and hereby
does, adopt the Proposed Rule, with
minor edits, and promulgates it as a
Final Rule. The Department’s evaluation
of the written comments and
recommendations follows.

Comment Analysis

Ten (10) commenting parties
criticized the Department for making
“specifically designed military hot
section components and digital engine
controls (e.g., Full Authority Digital
Engine Controls (FADEC) and Digital
Electronic Engine Controls (DEEC))”
significant military equipment in
paragraph *(b) of Category VIII. The
Department believes that the
designation of these military hot section
components and digital engine controls
as significant military equipment is
necessary to safeguard the national
security of the United States, because
these components and controls fulfill
the definition of significant military
equipment in 22 CFR 120.7 in that they
have the “capacity for substantial
military utility or capability.” In
addition, the significant military
equipment designation of these
components and controls is consistent
with the exclusion of hot section
technology from 22 CFR 124.2(c) and
126.5. The Department will not, as a
matter of process, require DSP—83
nontransfer and use certificates for the
export of spare parts for hot sections
and digital engine controls previously
authorized for export. The “grand-father
clause” added to sub-paragraph (b) for
military hot section components and
digital engine controls manufactured to
engineering drawings dated on or before
January 1, 1970 was also intended to

address the concerns raised by the ten
commenting parties.

Six (6) commenting parties
recommended paragraph (h) of Category
VIII(h) start with the phrase “Except as
noted below.” That phrase does not
conform with the regulatory language
used in other sub-paragraphs of the
United States Munitions List categories
that have associated notes paragraphs.

One (1) commenting party
recommended the commodity
jurisdiction requirement for significant
military equipment be removed from the
explanatory note. The inclusion of the
commodity jurisdiction requirement for
significant military equipment is needed
to ensure the government has an
opportunity to review proposals to use
military equipment in a civil
application and to avoid the removal of
items from the United States Munitions
List through company self-
determinations. Before placing a defense
article considered significant military
equipment on a civil aircraft, a written
commodity jurisdiction determination
must be obtained.

Seven (7) commenting parties
recommended the first sentence of the
explanatory note add the EAR term “or
item.” The Department has chosen to
use ITAR terms.

One (1) commenting party
recommended the first sentence of the
explanatory note use the phrase
“component, part, accessory, and
associated equipment” instead of “part
or component.” That recommendation
was adopted.

Eleven (11) commenting parties
recommended the first sentence of the
explanatory note delete “exclusively.”
The suggestion was not adopted. The
word is necessary, since the Department
claims no jurisdiction over parts or
components designed exclusively for
civil, non-military aircraft. Such parts
and components are subject to
Department of Commerce jurisdiction.

Four (4) commenting parties
recommended the “and” linking “civil,
non-military aircraft”” and “civil, non-
military aircraft engines” in the first
sentence of the explanatory note be
changed to an “or.” There was a
concern about coverage of a part or
component of a civil, non-military
aircraft engine. The sentence in the final
rule was changed to clarify that a part
or component designed exclusively for
civil, non-military aircraft and a part or
component designed exclusively for a
civil, non-military aircraft engine are
both controlled by the Department of
Commerce.

Two (2) commenting parties
recommended part (b) of the second
sentence of the explanatory note add

Parts Manufacturer Approval (PMA). As
a PMA may be issued for an exclusively
USML item, inclusion of PMA is not
appropriate here.

Six (6) commenting parties
recommended part (b) of the second
sentence of the explanatory note be
expanded to include foreign government
civil aviation authorities. As Section
17(c) is limited to certifications issued
by the Federal Aviation Administration,
it is appropriate to limit the civil aircraft
type certificate (including amended type
certificates and supplemental type
certificates) to those issued by the U.S.
Federal Aviation Administration.

Six (6) commenting parties
recommended part (b) of the second
sentence of the explanatory note add
“FAA Order 8110.10” after “Military
Commercial Derivative Aircraft.”” That
reference has been included in the
supplementary information above.

Six (6) commenting parties
recommended part (c) of the second
sentence of the explanatory note change
“control of the EAR” to “‘jurisdiction of
the EAR.” This change was adopted.

One (1) commenting party
recommended explaining the
Department of State’s policy concerning
its jurisdiction over an ITAR-controlled
article that is incorporated into a civil
item. With few exceptions specified in
the ITAR (e.g. USML Category
XIV(n)(4)@{)), a USML item does not
change jurisdiction when it is
incorporated into another item. As
stated above, it is important for the
government to review, via the
Commodity Jurisdiction process, the
proposed use of military items in
commercial applications.

One (1) commenting party
recommended the fourth sentence of the
explanatory note change “part or
component” to “‘components, parts,
accessories, attachments, and associated
equipment.” This change was not
adopted. An “accessory,” an
“attachment,” and “‘associated
equipment” are not considered standard
equipment integral to the civil aircraft.

Four (4) commenting parties
recommended the fourth sentence of the
explanatory note change ““a part” to
“such a part” and delete “designated as
SME in this category.” The purpose of
this sentence is to grandfather from
obtaining a commodity jurisdiction
determination a part or component
designated as Significant Military
Equipment (SME) in Category VIII that
was standard equipment, integral to
civil aircraft prior to the effective date
of the final rule. The language of the
proposed rule is clearer and has been
retained.
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Ten (10) commenting parties
recommended the eighth sentence of the
explanatory note add at the end of the
sentence ‘‘of the item’s form, fit, or
function.” This change was adopted.

Four (4) commenting parties
recommended the ninth sentence of the
explanatory note delete ‘“‘radomes” and
“low observable blades”” and add
“rotodomes” and “bomb bay doors.”
The Department accepted the
substitution of rotodomes for radomes.

Fifteen (15) commenting parties
recommended the tenth sentence of the
explanatory note add ‘“‘manufacturer’s
specification or standard” and add
Technical Standard Order “TSO” in the
parenthesis. As a TSO may be issued for
an exclusively USML item, inclusion of
TSOs is not appropriate here.

Eleven (11) commenting parties
recommended the eleventh sentence of
the explanatory note change
“unpublished civil aviation industry
specifications” to “‘unpublished (e.g.,
proprietary) manufacturer’s
specifications.” Also, it was
recommended to add “bolts” to the e.g.
list. The Department believes that many
of the concerns raised with regard to
sentences ten and eleven are alleviated
when the two sentences are read
together. Parts and components meeting
published industry or government
specifications or established but
unpublished (e.g., proprietary) industry
standards are considered standard
equipment. Also, the recommendation
to add bolts was not adopted.

Eleven (11) commenting parties
recommended the twelfth sentence of
the explanatory note be deleted, noting
that aircraft parts are routinely tested
beyond the applicable specification for
a variety of reasons, including
marketing purposes or warranty
obligations. This recommendation was
not adopted. If a part is required to
exceed established standards, such
requirements call into question whether
it is a “standard part.”

Ten (10) commenting parties
recommended the thirteenth sentence of
the explanatory note delete “unless the
item was designed or modified to meet
that specification or standard.”” That
change was adopted.

Fourteen (14) commenting parties
recommended the fourteenth sentence
of the explanatory note clarify the
jurisdiction of exporting spare parts
when the part or component is not
installed in the aircraft at the time of
export. The Department believes it is
clear that parts and components that
meet the section 17(c) criteria, when
exported separately are subject to EAR
jurisdiction.

Five (5) commenting parties
recommended the fifteenth sentence of
the explanatory note add “APUs, seats,
and flaps” to the e.g. parenthesis. This
change was not adopted. We believe the
examples provided are sufficient, and
note that not all APUs, seats, and flaps
are subject to Department of Commerce
jurisdiction.

One (1) commenting party objected to
disqualifying ‘“‘unique application parts
or components not integral to the
aircraft” in the sixteenth sentence of the
explanatory note. Section 17(c) applies
to standard parts and components
integral to the aircraft. Parts that are not
standard or are not integral to the
aircraft are clearly not included in
Section 17(c), and are therefore not
included here.

Regulatory Analysis and Notices

Administrative Procedure Act

This amendment involves a foreign
affairs function of the United States and,
therefore, is not subject to the
procedures contained in 5 U.S.C. 553
and 554.

Regulatory Flexibility Act

Since this amendment involves a
foreign affairs function of the United
States, it does not require analysis under
the Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This amendment does not involve a
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This amendment has been found not
to be a major rule within the meaning
of the Small Business Regulatory
Enforcement Fairness Act of 1996.

Executive Orders 12372 and 13132

This amendment will not have
substantial effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this amendment
does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The

regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this amendment.

Executive Order 12866

This amendment is exempt from the
review under Executive Order 12866,
but has been reviewed internally by the
Department of State to ensure
consistency with the purposes thereof.

Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act,
44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 121

Arms and munitions, Exports, U.S.
munitions list.

m Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter
M, part 121 is amended as follows:

PART 121—THE UNITED STATES
MUNITIONS LIST

m 1. The authority citation for part 121
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); E.O. 11958, 42 FR 4311; 3 CFR, 1977
Comp, p. 79; 22 U.S.C. 2658; Pub L. 105-261,
112 Stat. 1920.

m 2.In § 121.1, paragraph (c) Category
VIII is amended by revising Category
VIII paragraphs (b) and (h) to read as

follows:

§121.1 General. The United States
Munitions List.
* * * * *

Category VIII—Aircraft and Associated
Equipment

* * * * *

*(b) Military aircraft engines, except
reciprocating engines, specifically
designed or modified for the aircraft in
paragraph (a) of this category, and all
specifically designed military hot
section components (i.e., combustion
chambers and liners; high pressure
turbine blades, vanes, disks and related
cooled structure; cooled low pressure
turbine blades, vanes, disks and related
cooled structure; cooled augmenters;
and cooled nozzles) and digital engine
controls (e.g., Full Authority Digital
Engine Controls (FADEC) and Digital
Electronic Engine Controls (DEEC)).
However, if such military hot section
components and digital engine controls
are manufactured to engineering
drawings dated on or before January 1,
1970, with no subsequent changes or
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revisions to such drawings, they are
controlled under Category VIII(h).

* * * * *

(h) Components, parts, accessories,
attachments, and associated equipment
(including ground support equipment)
specifically designed or modified for the
articles in paragraphs (a) through (d) of
this category, excluding aircraft tires
and propellers used with reciprocating
engines.

Note: The Export Administration
Regulations (EAR) administered by the
Department of Commerce control any
component, part, accessory, attachment, and
associated equipment (including propellers)
designed exclusively for civil, non-military
aircraft (see § 121.3 of this subchapter for the
definition of military aircraft) and control
any component, part, accessory, attachment,
and associated equipment designed
exclusively for civil, non-military aircraft
engines. The International Traffic in Arms
Regulations administered by the Department
of State control any component, part,
accessory, attachment, and associated
equipment designed, developed, configured,
adapted or modified for military aircraft, and
control any component, part, accessory,
attachment, and associated equipment
designed, developed, configured, adapted or
modified for military aircraft engines. For
components and parts that do not meet the
above criteria, including those that may be
used on either civil or military aircraft, the
following requirements apply. A non-SME
component or part (as defined in §§121.8(b)
and (d) of this subchapter) that is not
controlled under another category of the
USML, that: (a) Is standard equipment; (b) is
covered by a civil aircraft type certificate
(including amended type certificates and
supplemental type certificates) issued by the
Federal Aviation Administration for a civil,
non-military aircraft (this expressly excludes
military aircraft certified as restricted and
any type certification of Military Commercial
Derivative Aircraft); and (c) is an integral part
of such civil aircraft, is subject to the
jurisdiction of the EAR. In the case of any
part or component designated as SME in this
or any other USML category, a determination
that such item may be excluded from USML
coverage based on the three criteria above
always requires a commodity jurisdiction
determination by the Department of State
under § 120.4 of this subchapter. The only
exception to this requirement is where a part
or component designated as SME in this
category was integral to civil aircraft prior to
August 14, 2008. For such part or
component, U.S. exporters are not required to
seek a commodity jurisdiction determination
from State, unless doubt exists as to whether
the item meets the three criteria above (See
§120.3 and § 120.4 of this subchapter). Also,
U.S. exporters are not required to seek a
commodity jurisdiction determination from
State regarding any non-SME component or
part (as defined in §§121.8(b) and (d) of this
subchapter) that is not controlled under
another category of the USML, unless doubt
exists as to whether the item meets the three
criteria above (See §120.3 and § 120.4 of this

subchapter). These commodity jurisdiction
determinations will ensure compliance with
this section and the criteria of Section 17(c)
of the Export Administration Act of 1979. In
determining whether the three criteria above
have been met, consider whether the same
item is common to both civil and military
applications without modification of the
item’s form, fit, or function. Some examples
of parts or components that are not common
to both civil and military applications are tail
hooks, rotodomes, and low observable rotor
blades. “Standard equipment” is defined as
a part or component manufactured in
compliance with an established and
published industry specification or an
established and published government
specification (e.g., AN, MS, NAS, or SAE).
Parts and components that are manufactured
and tested to established but unpublished
civil aviation industry specifications and
standards are also “‘standard equipment,”
e.g., pumps, actuators, and generators. A part
or component is not standard equipment if
there are any performance, manufacturing or
testing requirements beyond such
specifications and standards. Simply testing
a part or component to meet a military
specification or standard for civil purposes
does not in and of itself change the
jurisdiction of such part or component.
Integral is defined as a part or component
that is installed in an aircraft. In determining
whether a part or component may be
considered as standard equipment and
integral to a civil aircraft (e.g., latches,
fasteners, grommets, and switches) it is
important to carefully review all of the
criteria noted above. For example, a part
approved solely on a non-interference/
provisions basis under a type certificate
issued by the Federal Aviation
Administration would not qualify. Similarly,
unique application parts or components not
integral to the aircraft would also not qualify.

* * * * *

Dated: August 4, 2008.
John C. Rood,

Acting Under Secretary for Arms Control and
International Security, Department of State.

[FR Doc. E8—18844 Filed 8—13-08; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9422]
RIN 1545-BE95

S Corporation Guidance Under AJCA
of 2004 and GOZA of 2005

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations that provide guidance

regarding certain changes made to the
rules governing S corporations under
the American Jobs Creation Act of 2004
and the Gulf Opportunity Zone Act of
2005. The final regulations replace
obsolete references in the current
regulations and allow taxpayers to make
proper use of the provisions that made
changes to prior law. The final
regulations include guidance on the S
corporation family shareholder rules,
the definitions of “powers of
appointment” and ‘“potential current
beneficiaries” (PCBs) with regard to
electing small business trusts (ESBTs),
the allowance of suspended losses to the
spouse or former spouse of an S
corporation shareholder, and relief for
inadvertently terminated or invalid
qualified subchapter S subsidiary
(QSub) elections. The final regulations
affect S corporations and their
shareholders.

DATES: Effective Date: These regulations
are effective on August 14, 2008.
Applicability Dates: For dates of
applicability, see §§ 1.1361—4(a)(9)(ii),
1.1361-6, 1.1362—4(g) and 1.1366-5.
FOR FURTHER INFORMATION CONTACT:
Charles J. Langley, Jr., (202) 622—-3060
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) under control number
1545-2114.

The collection of information is
required by § 1.1361—-1(m)(2)(ii)(A) of
these final regulations. This information
is required to enable the IRS to verify
whether the corporation is an eligible S
corporation.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number.

Books or records relating to a
collection of information must be
retained as long as their contents might
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) concerning S corporations under
sections 1361, 1362, and 1366 of the
Internal Revenue Code (Code). These
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sections were amended by sections 231,
232, 233, 234, 235, 236, 237, 238, and
239 of the American Jobs Creation Act
of 2004 (Pub. L. 108-357, 118 Stat.
1418) (the 2004 Act) and sections 403
and 413 of the Gulf Opportunity Zone
Act of 2005 (Pub. L. 109-135) (the 2005
Act). This document does not address
other amendments made by the 2004
Act or the 2005 Act. In addition, this
document contains additional
amendments to the regulations under
Code section 1362 necessary to conform
the regulations to the changes made by
section 1305(a) of the Small Business
Job Protection Act of 1996 (Pub. L. 104—
188, 110 Stat. 1755) (the 1996 Act).

On September 28, 2007, a notice of
proposed rulemaking and a notice of
public hearing (REG-143326-05) were
published in the Federal Register (72
FR 55132).

No one requested to speak at the
public hearing. Accordingly, the public
hearing scheduled for January 16, 2008,
was cancelled in a notice published in
the Federal Register (73 FR 1131) on
January 7, 2008. No one submitted
written or electronic comments, which
were due by December 27, 2007. Thus,
the proposed regulations are adopted as
revised by this Treasury decision, which
make only administrative or ministerial
changes to the proposed regulations.

The proposed regulations conformed
references in the regulations to the
specific numbers of S corporation
shareholders permissible under section
1361. For purposes of determining the
number of shareholders of an S
corporation under Code section
1361(b)(1)(A), the proposed regulations
provided rules relating to stock owned
by family members.

Pursuant to section 1361(c)(2)(A)(vi),
the proposed regulations provided rules
regarding limited instances in which
individual retirement accounts
(including Roth IRAs), qualify as
eligible shareholders of banks or
depository institution holding
companies.

The proposed regulations provided
that a disposition of the S corporation
stock by a QSST shall be treated as a
disposition by the income beneficiary
for purposes of applying sections 465
and 469 to the income beneficiary of a
QSST.

The proposed regulations described
information that is required to be
included in the ESBT election statement
if the trust includes a power of
appointment or other power to make
distributions to certain organizations.
The proposed regulations provided
rules under which a person that may
receive a distribution under a power of
appointment will not be treated as a

PCB. Also, the proposed regulations
provided rules under which a class of
organizations described in section
1361(c)(6) will be treated as one PCB if
the fiduciary has a power (other than a
power of appointment) to make
distributions to one or more members of
the class. Also, the proposed regulations
provided rules that any person who first
met the definition of a PCB one year
before the disposition by an ESBT of all
of the stock of the S corporation will not
be treated as a PCB or a shareholder of
the S corporation.

The proposed regulations provided
that the Commissioner may provide
relief for inadvertent invalid elections to
be an S corporation or QSub or for
inadvertent terminations of valid
elections to be an S corporation or QSub
and described the requirements to
obtain that relief.

Finally, with regard to a transfer of
stock under Code section 1041(a),
between spouses or incident to a
divorce, the proposed regulations
provided for the treatment of losses or
deductions with respect to the
transferred shares that are subject to the
basis limitation under Code section

1366(d)(1).

Summary of Comments and
Explanation of Revisions

No comments were received. All
revisions are administrative or
ministerial and substantively conform to
the proposed regulations.

Effect on Other Documents

The following publication is
obsoleted as of August 14, 2008:
Notice 2005-91 (2005—-2 CB 1164).

Effective Applicability Date

These regulations are effective on
August 14, 2008.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. Further, it has been
determined that these regulations are
not subject to the Regulatory Flexibility
Act (5 U.S.C. chapter 6) because the
collection of information required by
these regulations is imposed on electing
small business trusts and such entities
are not “‘small entities” for purposes of
the Regulatory Flexibility Act (5 U.S.C.
chapter 6). Additionally, the
information collection burden imposed
on the electing small business trusts is

minimal. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rule making preceding this
regulation was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
proposed regulations is Charles J.
Langley, Jr. of the Office of Associate
Chief Counsel (Passthroughs and
Special Industries).

List of Subjects

26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.1361-0 is amended
by adding a new entry in the table of
contents for § 1.1361-1(e)(3) to read as
follows:

§1.1361-0 Table of contents.

* * * * *

§1.1361-1 S Corporation defined.
* * * * *

e * *x %

(3) Special rules relating to stock
owned by members of a family.

* * * * *
m Par. 3. Section 1.1361—1 is amended
by:

m 1. Revising paragraphs (b)(1)(i) and
(e)(2).
m 2. Adding paragraphs (e)(3),
(h)(1)(vii), and (h)(3)(A)(G).
m 3. Adding a new sentence to the end
of paragraphs (j)(8) and (k)(2)(i).
m 4. Revising paragraphs (m)(2)(ii)(A),
(m)(4)(iii), and (m)(4)(vi).
m 5. Revising paragraphs (m)(8),
Example 2 and Example 7.
m 6. Revising the seventh sentence of
paragraph (m)(8), Example 5.
m 7. Adding paragraphs (m)(8), Example
8 and Example 9.
m 8. Adding a sentence to the end of
paragraph (m)(9).

The revisions and additions read as
follows:
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§1.1361-1 S Corporation defined.

* * * * *

(b) * % %

(1) * Kk %

(i) More than the number of
shareholders provided in section
1361(b)(1)(A);

* * * * *

(e) Number of shareholders—(1)
General rule. A corporation does not
qualify as a small business corporation
if it has more than the number of
shareholders provided in section
1361(b)(1)(A). Ordinarily, the person
who would have to include in gross
income dividends distributed with
respect to the stock of the corporation (if
the corporation were a C corporation) is
considered to be the shareholder of the
corporation. For example, if stock
(owned other than by a husband and
wife or members of a family described
in section 1361(c)(1)) is owned by
tenants in common or joint tenants,
each tenant in common or joint tenant
is generally considered to be a
shareholder of the corporation. (For
special rules relating to stock owned by
husband and wife or members of a
family, see paragraphs (e)(2) and (3) of
this section, respectively; for special
rules relating to restricted stock, see
paragraphs (b)(3) and (6) of this section.)
The person for whom stock of a
corporation is held by a nominee,
guardian, custodian, or an agent is
considered to be the shareholder of the
corporation for purposes of this
paragraph (e) and paragraphs (f) and (g)
of this section. For example, a
partnership may be a nominee of S
corporation stock for a person who
qualifies as a shareholder of an S
corporation. However, if the partnership
is the beneficial owner of the stock, then
the partnership is the shareholder, and
the corporation does not qualify as a
small business corporation. In addition,
in the case of stock held for a minor
under a uniform transfers to minors act
or similar statute, the minor and not the
custodian is the shareholder. Except as
otherwise provided in paragraphs (h)
and (j) of this section, and for purposes
of this paragraph (e) and paragraphs (f)
and (g) of this section, if stock is held
by a decedent’s estate or a trust
described in section 1361(c)(2)(A)(ii) or
(iii), the estate or trust (and not the
beneficiaries of the estate or trust) is
considered to be the shareholder;
however, if stock is held by a subpart E
trust (which includes a voting trust) or
an electing QSST described in section
1361(d)(1), the deemed owner of the
trust is considered to be the
shareholder. If stock is held by an ESBT
described in section 1361(c)(2)(A)(v),

each potential current beneficiary of the
trust shall be treated as a shareholder,
except that the trust shall be treated as
the shareholder during any period in
which there is no potential current
beneficiary of the trust. If stock is held
by a trust described in section
1361(c)(2)(A)(vi), the individual for
whose benefit the trust was created shall
be treated as the shareholder. See
paragraph (h) of this section for special

rules relating to trusts.
* * * * *

(3) Special rules relating to stock
owned by members of a family—(i) In
general. For purposes of paragraph (e)(1)
of this section, stock owned by members
of a family is treated as owned by one
shareholder. Members of a family
include a common ancestor, any lineal
descendant of the common ancestor
(without any generational limit), and
any spouse (or former spouse) of the
common ancestor or of any lineal
descendants of the common ancestor.
An individual shall not be considered to
be a common ancestor if, on the
applicable date, the individual is more
than six generations removed from the
youngest generation of shareholders
who would be members of the family
determined by deeming that individual
as the common ancestor. For purposes
of this six-generation test, a spouse (or
former spouse) is treated as being of the
same generation as the individual to
whom the spouse is or was married.
This test is applied on the latest of the
date the election under section 1362(a)
is made for the corporation, the earliest
date that a member of the family
(determined by deeming that individual
as the common ancestor) holds stock in
the corporation, or October 22, 2004.
For this purpose, the date the election
under section 1362(a) is made for the
corporation is the effective date of the
election, not the date it is signed or
received by any person. The test is only
applied as of the applicable date, and
lineal descendants (and spouses) more
than six generations removed from the
common ancestor will be treated as
members of the family even if they
acquire stock in the corporation after
that date. The members of a family are
treated as one shareholder under this
paragraph (e)(3) solely for purposes of
section 1361(b)(1)(A), and not for any
other purpose, whether under section
1361 or any other provision.
Specifically, each member of the family
who owns or is deemed to own stock
must meet the requirements of sections
1361(b)(1)(B) and (C) (regarding
permissible shareholders) and section
1362(a)(2) (regarding shareholder
consents to an S corporation election).

Although a person may be a member of
more than one family under this
paragraph (e)(3), each family (not all of
whose members are also members of the
other family) will be treated as one
shareholder. For purposes of this
paragraph (e)(3), any legally adopted
child of an individual, any child who is
lawfully placed with an individual for
legal adoption by that individual, and
any eligible foster child of an individual
(within the meaning of section
152(f)(1)(C)), shall be treated as a child
of such individual by blood.

(i) Certain entities treated as
members of a family. For purposes of
this paragraph (e)(3), the estate or trust
(described in section 1361(c)(2)(A)(ii) or
(iii)) of a deceased member of the family
will be considered to be a member of the
family during the period in which the
estate or such trust (if the trust is
described in section 1361(c)(2)(A)(ii) or
(iii)), holds stock in the S corporation.
The members of the family also will
include—

(A) In the case of an ESBT, each
potential current beneficiary who is a
member of the family;

(B) In the case of a QSST, the income
beneficiary who makes the QSST
election, if that income beneficiary is a
member of the family;

(C) In the case of a trust created
primarily to exercise the voting power
of stock transferred to it, each
beneficiary who is a member of the
family;

(D) The individual for whose benefit
a trust described in section
1361(c)(2)(A)(vi) was created, if that
individual is a member of the family;

(E) The deemed owner of a trust
described in section 1361(c)(2)(A)(@i) if
that deemed owner is a member of the
family; and

(F) The owner of an entity disregarded
as an entity separate from its owner
under § 301.7701-3 of this chapter, if
that owner is a member of the family.

* * * * *

(h) * *x %

(1) * * %

(vii) Individual retirement accounts.
In the case of a corporation which is a
bank (as defined in section 581) or a
depository institution holding company
(as defined in section 3(w)(1) of the
Federal Deposit Insurance Act (12
U.S.C. 1813(w)(1)), a trust which
constitutes an individual retirement
account under section 408(a), including
one designated as a Roth IRA under
section 408A, but only to the extent of
the stock held by such trust in such
bank or company as of October 22, 2004.
Individual retirement accounts
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(including Roth IRAs) are not otherwise

eligible S corporation shareholders.

(3) * *x %

(1) * % %

(G) If stock in an S corporation bank
or depository institution holding
company is held by an individual
retirement account (including a Roth
IRA) described in paragraph (h)(1)(vii)
of this section, the individual for whose
benefit the trust was created shall be
treated as the shareholder.

(]') I

(8) * * * However, solely for
purposes of applying sections 465 and
469 to the income beneficiary, a
disposition of S corporation stock by a
QSST shall be treated as a disposition

by the income beneficiary.
* * * * *

(k) * *x %

(2) * * %

(i) * * * Paragraphs (b)(1)(i), (e)(1),
(e)(3), (h)(1)(vii), (h)(3)(1)(G), and the
fifth sentence of paragraph (j)(8) are
effective on August 14, 2008.

* * * * *

(A) The name, address, and taxpayer
identification number of the trust, the
potential current beneficiaries, and the
S corporations in which the trust
currently holds stock. If the trust
includes a power described in
paragraph (m)(4)(vi)(B) of this section,
then the election statement must
include a statement that such a power
is included in the instrument, but does
not need to include the name, address,
or taxpayer identification number of any
particular charity or any other

information regarding the power.
* * * * *

(4) * % %

(iii) Special rule for dispositions of
stock. Notwithstanding the provisions of
paragraph (m)(4)(i) of this section, if a
trust disposes of all of the stock which
it holds in an S corporation, then, with
respect to that corporation, any person
who first met the definition of a
potential current beneficiary during the
1-year period ending on the date of such
disposition is not a potential current
beneficiary and thus is not a

shareholder of that corporation.
* * * * *

(vi) Currently exercisable powers of
appointment and other powers—(A)
Powers of appointment. A person to
whom a distribution may be made
during any period pursuant to a power
of appointment (as described for transfer

tax purposes in section 2041 and
§20.2041-1(b) of this chapter and
section 2514 and § 25.2514—1(b) of this
chapter) is not a potential current
beneficiary unless the power is
exercised in favor of that person during
the period. It is immaterial for purposes
of this paragraph (m)(4)(vi)(A) whether
such power of appointment is a “‘general
power of appointment” for transfer tax
purposes as described in §§ 20.2041—
1(c) and 25.2514—1(c) of this chapter.
The mere existence of one or more
powers of appointment during the
lifetime of a power holder that would
permit current distributions from the
trust to be made to more than the
number of persons described in section
1361(b)(1)(A) or to a person described in
section 1361(b)(1)(B) or (C) will not
cause the S corporation election to
terminate unless one or more of such
powers are exercised, collectively, in
favor of an excessive number of persons
or in favor of a person who is ineligible
to be an S corporation shareholder. For
purposes of this paragraph (m)(4)(vi)(A),
a “power of appointment” includes a
power, regardless of by whom held, to
add a beneficiary or class of
beneficiaries to the class of potential
current beneficiaries, but generally does
not include a power held by a fiduciary
who is not also a beneficiary of the trust
to spray or sprinkle trust distributions
among beneficiaries. Nothing in this
paragraph (m)(4)(vi)(A) alters the
definition of “power of appointment”
for purposes of any provision of the
Internal Revenue Code or the
regulations.

(B) Powers to distribute to certain
organizations not pursuant to powers of
appointment. If a trustee or other
fiduciary has a power (that does not
constitute a power of appointment for
transfer tax purposes as described in
§§20.2041-1(b) and 25.2514—1(b) of this
chapter) to make distributions from the
trust to one or more members of a class
of organizations described in section
1361(c)(6), such organizations will be
counted collectively as only one
potential current beneficiary for
purposes of this paragraph (m), except
that each organization receiving a
distribution also will be counted as a
potential current beneficiary. This
paragraph (m)(4)(vi)(B) shall not apply
to a power to currently distribute to one
or more particular charitable
organizations described in section
1361(c)(6). Each of such organizations is
a potential current beneficiary of the
trust.

* * * * *

(8)* L

Example 2. (i) Invalid potential current
beneficiary. Effective January 1, 2005, Trust
makes a valid ESBT election. On January 1,
2006, A, a nonresident alien, becomes a
potential current beneficiary of Trust. Trust
does not dispose of all of its S corporation
stock within one year after January 1, 2006.
As of January 1, 2006, A is the potential
current beneficiary of Trust and therefore is
treated as a shareholder of the S corporation.
Because A is not an eligible shareholder of
an S corporation under section 1361(b)(1),
the S corporation election of any corporation
in which Trust holds stock terminates
effective January 1, 2006. Relief may be
available under section 1362(f).

(ii) Invalid potential current beneficiary
and disposition of S stock. Assume the same
facts as in Example 2 (i) except that within
one year after January 1, 2006, trustee of
Trust disposes of all Trust’s S corporation
stock. A is not considered a potential current
beneficiary of Trust and therefore is not
treated as a shareholder of any S corporation
in which Trust previously held stock.

* * * * *

Example 5. * * * Trust-2 itself will not be
counted toward the shareholder limit of
section 1361(b)(1)(A). * * *

* * * * *

Example 7. Potential current beneficiaries
and powers of appointment. M creates Trust
from which A has a right to all net income
and funds it with S corporation stock. A also
has a currently exercisable power to appoint
income or principal to anyone except A, A’s
creditors, A’s estate, and the creditors of A’s
estate. The potential current beneficiaries of
Trust for any period will be A and each
person who receives a distribution from
Trust pursuant to A’s exercise of A’s power
of appointment during that period.

Example 8. Power to distribute to an
unlimited class of charitable organizations
not pursuant to a power of appointment. M
creates Trust from which A has a right to all
net income and funds it with S corporation
stock. In addition, the trustee of Trust, who
is not A or a descendant of M, has the power
to make discretionary distributions of
principal to the living descendants of M and
to any organizations described in section
1361(c)(6). The potential current
beneficiaries of Trust for any period will be
A, each then-living descendant of M, and
each exempt organization described in
section 1361(c)(6) that receives a distribution
during that period. In addition, the class of
exempt organizations will be counted as one
potential current beneficiary.

Example 9. Power to distribute to a class
of named charitable organizations not
pursuant to a power of appointment. M
creates Trust from which A has a right to all
net income and funds it with S corporation
stock. In addition, the trustee of Trust, who
is not A or a descendant of M, has the power
to make discretionary distributions of
principal to the living descendants of M and
to X, Y, and Z, each of which is an
organization described in section 1361(c)(6).
The potential current beneficiaries of Trust
for any period will be A, X, Y, Z, and each
living descendant of M.

(9) Effective/applicability date. * * *
Paragraphs (m)(2)(ii)(A), (m)(4)(iii) and
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(vi), and (m)(8), Example 2, Example 5,
Example 7, Example 8, and Example 9
of this section are effective on August
14, 2008.

m Par. 4. Section 1.1361—4 is amended
by revising paragraph (a)(1) and adding
new paragraph (a)(9) to read as follows:

§1.1361-4 Effect of QSub election.

(a) Separate existence ignored—(1) In
general. Except as otherwise provided
in paragraphs (a)(3), (a)(6), (a)(7), (a)(8),
and (a)(9) of this section, for Federal tax
purposes—

(i) A corporation that is a QSub shall
not be treated as a separate corporation;
and

(ii) All assets, liabilities, and items of
income, deduction, and credit of a QSub
shall be treated as assets, liabilities, and
items of income, deduction, and credit
of the S corporation.

(9) Information returns—(i) In general.
Except to the extent provided by the
Secretary or Commissioner in guidance
(including forms or instructions),
paragraph (a)(1) of this section shall not
apply to part III of subchapter A of
chapter 61, relating to information
returns.

(ii) Effective/applicability date. This
paragraph (a)(9) is effective on August
14, 2008.

* * * * *

m Par. 5. Section 1.1361-6 is amended
by revising the first sentence to read as
follows:

§1.1361-6 Effective date.

Except as provided in §§1.1361—
4(a)(3)(iii), 1.1361—-4(a)(5)({), 1.1361—
4(a)(6)(iii), 1.1361—4(a)(7)(ii), 1.1361—
4(a)(8)(ii), 1.1361—4(a)(9), and 1.1361—
5(c)(2), the provisions of §§1.1361-2
through 1.1361-5 apply to taxable years
beginning on or after January 20, 2000;
however, taxpayers may elect to apply
the regulations in whole, but not in part
(aside from those sections with special
dates of applicability), for taxable years
beginning on or after January 1, 2000,
provided all affected taxpayers apply
the regulations in a consistent manner.
R
m Par. 6. Section 1.1362-0 is amended
by revising the heading of the table of
contents for § 1.1362—4 and adding a
new entry in the table of contents for
§ 1.1362—4(g) to read as follows:

§1.1362-0 Table of contents.

* * * * *

§1.1362—-4 Inadvertent terminations and
inadvertently invalid elections.
* * * * *
(g) Effective/applicability date.
* *

* * *

m Par. 7. Section 1.1362—4 is amended
by:
m 1. Revising the section heading and
paragraphs (a), (b), (c), (d), and (f).
m 2. Adding paragraph (g).

The addition and revisions read as
follows:

§1.1362—4 Inadvertent terminations and
inadvertently invalid elections.

(a) In general. A corporation is treated
as continuing to be an S corporation or
a QSub (or, an invalid election to be
either an S corporation or a QSub is
treated as valid) during the period
specified by the Commissioner if—

(1) The corporation made a valid
election under section 1362(a) or section
1361(b)(3) and the election terminated
or the corporation made an election
under section 1362(a) or section
1361(b)(3) that was invalid;

(2) The Commissioner determines that
the termination or invalidity was
inadvertent;

(3) Within a reasonable period of time
after discovery of the terminating event
or invalid election, steps were taken so
that the corporation for which the
election was made or the termination
occurred is a small business corporation
or a QSub, as the case may be, or to
acquire the required shareholder
consents; and

(4) The corporation and shareholders
agree to adjustments that the
Commissioner may require for the
period.

(b) Inadvertent termination or
inadvertently invalid election. For
purposes of paragraph (a) of this section,
the determination of whether a
termination or invalid election was
inadvertent is made by the
Commissioner. The corporation has the
burden of establishing that under the
relevant facts and circumstances the
Commissioner should determine that
the termination or invalid election was
inadvertent. The fact that the
terminating event or invalidity of the
election was not reasonably within the
control of the corporation and, in the
case of a termination, was not part of a
plan to terminate the election, or the
fact that the terminating event or
circumstance took place without the
knowledge of the corporation,
notwithstanding its due diligence to
safeguard itself against such an event or
circumstance, tends to establish that the
termination or invalidity of the election
was inadvertent.

(c) Corporation’s request for
determination of an inadvertent
termination or invalid election. A
corporation that believes that the
termination or invalidity of its election
was inadvertent may request a

determination from the Commissioner
that the termination or invalidity of its
election was inadvertent. The request is
made in the form of a ruling request and
should set forth all relevant facts
pertaining to the event or circumstance
including, but not limited to, the facts
described in paragraph (b) of this
section, the date of the corporation’s
election (or intended election) under
section 1362(a) or 1361(b)(3), a detailed
explanation of the event or
circumstance causing the termination or
invalidity, when and how the event or
circumstance was discovered, and the
steps taken under paragraph (a)(3) of
this section.

(d) Adjustments. The Commissioner
may require any adjustments that are
appropriate. In general, the adjustments
required should be consistent with the
treatment of the corporation as an S
corporation or QSub during the period
specified by the Commissioner. In the
case of stock held by an ineligible
shareholder that causes an inadvertent
termination or invalid election for an S
corporation under section 1362(f), the
Commissioner may require the
ineligible shareholder to be treated as a
shareholder of the S corporation during
the period the ineligible shareholder
actually held stock in the corporation.
Moreover, the Commissioner may
require protective adjustments that
prevent the loss of any revenue due to
the holding of stock by an ineligible
shareholder (for example, a nonresident
alien).

* * * * *

(f) Status of corporation. The status of
the corporation after the terminating
event or invalid election and before the
determination of inadvertence is
determined by the Commissioner.
Inadvertent termination or inadvertent
invalid election relief may be granted
retroactively for all years for which the
terminating event or circumstance
giving rise to invalidity is effective, in
which case the corporation is treated as
if its election was valid or had not
terminated. Alternatively, relief may be
granted only for the period in which the
corporation became eligible for
subchapter S or QSub treatment, in
which case the corporation is treated as
a C corporation or, in the case of a QSub
with an inadvertently terminated or
invalid election, as a separate C
corporation, during the period for which
the corporation was not eligible for its
intended status.

(g) Effective/applicability date.
Paragraphs (a), (b), (c), (d), and (f) of this
section are effective on August 14, 2008.
m Par. 8. Section 1.1366-0 is amended
by adding new entries in the table of
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contents for § 1.1366-2(a)(5)(1), (a)(5)(ii)
and (a)(5)(iii) to read as follows:

§1.1366—0 Table of contents.

* * * * *

§1.1366—2 Limitations on deduction of
passthrough items of an S corporation to
its shareholders.

(a) * % %

(5) * Kk %

(i) In general.

(ii) Exceptions for transfers of stock
under section 1041(a).

(iii) Examples.
m Par. 9. Section 1.1366-2(a)(5) is
amended by:
m 1. Redesignating paragraph (a)(5) as
(a)(5)(i).
m 2. Adding a heading and revising the
first sentence of paragraph (a)(5)(i).
m 3. Adding paragraphs (a)(5)(ii) and
(a)(5)(iii).

The revisions and additions read as
follows:

§1.1366—2 Limitations on deduction of
passthrough items of an S corporation to
its shareholders.

(a) In general. * * *

(5) Nontransferability of losses and
deductions—(i) In general. Except as
provided in paragraph (a)(5)(ii) of this
section, any loss or deduction
disallowed under paragraph (a)(1) of
this section is personal to the
shareholder and cannot in any manner
be transferred to another person. * * *

(ii) Exceptions for transfers of stock
under section 1041(a). If a shareholder
transfers stock of an S corporation after
December 31, 2004, in a transfer
described in section 1041(a), any loss or
deduction with respect to the
transferred stock that is disallowed to
the transferring shareholder under
paragraph (a)(1) of this section shall be
treated as incurred by the corporation in
the following taxable year with respect
to the transferee spouse or former
spouse. The amount of any loss or
deduction with respect to the stock
transferred shall be determined by
prorating any losses or deductions
disallowed under paragraph (a)(1) of
this section for the year of the transfer
between the transferor and the spouse or
former spouse based on the stock
ownership at the beginning of the
following taxable year. If a transferor
claims a deduction for losses in the
taxable year of transfer, then under
paragraph (a)(4) of this section, if the
transferor’s pro rata share of the losses
and deductions in the year of transfer
exceeds the transferor’s basis in stock
and the indebtedness of the corporation
to the transferor, then the limitation
must be allocated among the transferor

spouse’s pro rata share of each loss or
deduction, including disallowed losses
and deductions carried over from the
prior year.

(iii) Examples. The following
examples illustrates the provisions of
paragraph (a)(5)(ii) of this section:

Example 1. A owns all 100 shares in X, a
calendar year S corporation. For X’s taxable
year ending December 31, 2006, A has zero
basis in the shares and X does not have any
indebtedness to A. For the 2006 taxable year,
X had $100 in losses that A cannot use
because of the basis limitation in section
1366(d)(1) and that are treated as incurred by
the corporation with respect to A in the
following taxable year. Halfway through the
2007 taxable year, A transfers 50 shares to B,
A’s former spouse in a transfer to which
section 1041(a) applies. In the 2007 taxable
year, X has $80 in losses. On A’s 2007
individual income tax return, A may use the
entire $100 carryover loss from 2006, as well
as A’s share of the $80 2007 loss determined
under section 1377(a) ($60), assuming A
acquires sufficient basis in the X stock. On
B’s 2007 individual income tax return, B may
use B’s share of the $80 2007 loss determined
under section 1377(a) ($20), assuming B has
sufficient basis in the X stock. If any
disallowed 2006 loss is disallowed to A
under section 1366(d)(1) in 2007, that loss is
prorated between A and B based on their
stock ownership at the beginning of 2008. On
B’s 2008 individual income tax return, B may
use that loss, assuming B acquires sufficient
basis in the X stock. If neither A nor B
acquires any basis during the 2007 taxable
year, then as of the beginning of 2008, the
corporation will be treated as incurring $50
of loss with respect to A and $50 of loss with
respect to B for the $100 of disallowed 2006
loss, and the corporation will be treated as
incurring $60 of loss with respect to A and
$20 with respect to B for the $80 of
disallowed 2007 loss.

Example 2. Assume the same facts as
Example 1, except that during the 2007
taxable year, A acquires $10 of basis in A’s
shares in X. For the 2007 taxable year, A may
claim a $10 loss deduction, which represents
$6.25 of the disallowed 2006 loss of $100 and
$3.75 of A’s 2007 loss of $60. The disallowed
2006 loss is reduced to $93.75. As of the
beginning of 2008, the corporation will be
treated as incurring half of the remaining
$93.75 of loss with respect to A and half of
that loss with respect to B for the remaining
$93.75 of disallowed 2006 loss, and if B does
not acquire any basis during 2007, the
corporation will be treated as incurring
$56.25 of loss with respect to A and $20 with
respect to B for the remaining disallowed
2007 loss.

* * * * *

m Par. 10. Section 1.1366-5 is amended
by adding a new sentence at the end to
read as follows:

§1.1366-5 Effective/applicability date.

* * * Sections 1.1366-2(a)(5)(i), (ii)
and (iii) are effective on August 14,
2008.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 11. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

m Par. 12. Section 602.101, paragraph

(b) is amended by adding the entry in
numerical order to the table to read as
follows:

§602.101 OMB Control numbers.
* * * * *
(b) * * %

CFR part or section where Current OMB

identified and described control No.
1.1361=1 e 1545-2114

Sherri L. Brown,

Acting Deputy Commissioner for Services and
Enforcement.

Approved: August 5, 2008.
Eric Solomon,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. E8-18782 Filed 8—13-08; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2008-0789]
RIN 1625-AA08

Special Local Regulation; Cape Fear
Dragon Boat Festival, Wilmington, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Cape Fear Dragon Boat
Festival will take place on the Cape Fear
River in Wilmington, North Carolina on
September 27, 2008. This event will
consist of four 45 foot long Dragon boats
racing a 250 meter course.

DATES: This rule is effective from 8 a.m.
to 6 p.m. on September 27, 2008.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—2008—
0789 and are available online at
www.regulations.gov. They are also
available for inspection or copying at
two locations: the Docket Management
Facility (M-30), U.S. Department of
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Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays,
and at Commander, Coast Guard Sector
North Carolina, 2301 East Fort Macon
Rd., Atlantic Beach, North Carolina
28512 between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call the Marine Event Coordinator
at Coast Guard Sector North Carolina, C.
D. Humphrey at (252) 247-4570. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because a delay
in publication would be contrary to the
public interest since immediate action is
needed to protect the maritime public
during the event. In order to ensure the
safety of life on navigable waters during
this event, the Coast Guard is
establishing a special local regulation.
The Coast Guard will issue a broadcast
notice to mariners to advise mariners of
the restriction and on scene Coast Guard
and Coast Guard Auxiliary vessels will
also provide additional notice to
mariners.

Background and Purpose

On September 27, 2008, the Cape Fear
Dragon Boat Club will sponsor the
“Cape Fear River Dragon Boat Festival.”
This festival will include four 45 foot
long Dragon Boats racing a straight line
course 250 meters in length. The races
will take place on the Cape Fear River
in front of the Wilmington River Walk,
approximately 0.5 nautical miles north
of the Cape Fear River Memorial Bridge.
To provide for the safety of participants,
spectators and other transiting vessels,
the Coast Guard will temporarily restrict

vessel traffic in the event area during
the races.

Discussion of Rule

The Coast Guard is establishing a
special local regulation on specified
waters of the Cape Fear River,
Wilmington, North Carolina. The
special local regulation includes all
waters from shoreline to shoreline,
bound by the following position latitude
34°14’24” N, longitude 77°57°08” W
thence south along the east bank of the
river to latitude 34°14’00” N, longitude
77°56’58” W, thence west to latitude
34°14’00” N, longitude 77°57°05” W,
thence north along the west bank to
latitude 34°14’24” N, longitude
77°57’21” W, thence east back to the
point of origin. All coordinates
reference Datum NAD 1983. The special
local regulation will be in effect from 8
a.m. to 6 p.m. on September 27, 2008.
The effect will be to restrict general
navigation in the regulated area during
the races. Except for persons or vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area
during the enforcement period. The
Patrol Commander will notify the public
of specific enforcement times by Marine
Radio Safety Broadcast. These
regulations are needed to control vessel
traffic during the event to enhance the
safety of participants, spectators and
transiting vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. Although this regulation
prevents traffic from transiting a portion
of the Cape Fear River during the event,
the effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect.
Extensive advance notification will be
made to the maritime community via
marine information broadcasts, local
radio stations and area newspapers so

mariners can adjust their plans
accordingly. Additionally, the regulated
area has been narrowly tailored to
impose the least impact on the maritime
public yet provide the level of safety
deemed necessary. Vessel traffic will be
able to transit the regulated area
between races, when the Coast Guard
Patrol Commander deems it is safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit this section
of the Cape Fear River from 8 a.m. to 6
p.m. on September 27, 2008. This rule
will not have a significant economic
impact on a substantial number of small
entities for the following reasons:

(i) Although the regulated area will
apply to the section of the Cape Fear
River approximately 0.5 nautical miles
north of the Cape Fear Memorial Bridge,
traffic may be allowed to pass through
the regulated area with the permission
of the Coast Guard Patrol Commander;

(ii) the Patrol Commander will allow
non-participating vessels to transit the
event area between races;

(iii) the minimal size of the zone; and

(iv) before the enforcement period, the
Coast Guard will issue maritime
advisories so mariners can adjust their
plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
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Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 5100.1 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded under the Instruction
that there are no factors in this case that
would limit the use of a categorical
exclusion under section 2.B.2 of the

Instruction. Therefore, this rule is
categorically excluded, under figure 2—
1, paragraph (34)(h), of the Instruction,
from further environmental
documentation.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an “Environmental
Analysis Checklist” and a “Categorical
Exclusion Determination” are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, and Waterways.

m Accordingly, the Coast Guard
temporarily amends 33 CFR part 100 as
follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary § 100.35T—05—
0789 to read as follows:

§100.35T-05-0789 Special Local
Regulation, Cape Fear Dragon Boat
Festival.

(a) Regulated area. All waters of the
Cape Fear River, adjacent to
Wilmington, North Carolina,
approximately 0.5 nautical miles north
of the Cape Fear Memorial Bridge,
starting from position latitude 34°14'24”
N, longitude 77°57°08” W thence south
along the east bank of the river to
latitude 34°14’00” N, longitude
77°56’58” W, thence west to latitude
34°14’00” N, longitude 77°57’05” W,
thence north along the west bank to
latitude 34°14’24” N, longitude
77°57°21” W, thence east back to the
point of origin. All coordinates
reference Datum NAD 1983.

(b) Definitions. (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Sector North
Carolina.

(2) Official Patrol means any person
or vessel assigned or approved by
Commander, Coast Guard Sector North
Carolina with a commissioned, warrant,
or petty officer on board and displaying
a Coast Guard ensign.

(3) Participant includes all vessels
participating in the “Cape Fear Dragon
Boat Festival”” under the auspices of the
Marine Event Permit issued to the event
sponsor and approved by Commander,
Coast Guard Sector North Carolina.

(c) Special local regulations. (1)
Except for persons or vessels authorized
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by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area must:

(i) Stop the vessel immediately when
instructed to do so by the Official Patrol
and then proceed as directed.

(ii) All persons and vessels shall
comply with the instructions of the
Official Patrol.

(iii) When authorized to transit the
regulated area, all vessels shall proceed
at the minimum speed necessary to
maintain a safe course that minimizes
wake near the race course.

(d) Enforcement period. This section
will be effective from 8 a.m. to 6 p.m.
on September 27, 2008.

Dated: August 4, 2008.
F.M. Rosa, Jr.,

Rear Admiral, U.S. Coast Guard, District Five
Commander.

[FR Doc. E8-18789 Filed 8-13-08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Parts 1 and 41
[Docket No. PTO-C02008-0004]
RIN 0651-AC21

Revision of Patent Fees for Fiscal Year
2009

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (Office) is adjusting
certain patent fee amounts for fiscal year
2009 to reflect fluctuations in the
Consumer Price Index (CPI). The patent
statute provides for the annual CPI
adjustment of patent fees set by statute
to recover the higher costs associated
with doing business. In addition, the
Office is correcting the addresses for
maintenance fee payments and
correspondence, and deposit account
replenishments.

DATES: Effective Date: October 2, 2008.
FOR FURTHER INFORMATION CONTACT:
Walter Schlueter by e-mail at
Walter.Schlueter@uspto.gov, by
telephone at (571) 272-6299, or by fax
at (571) 273-6299.

SUPPLEMENTARY INFORMATION: The Office
is adjusting certain patent fee amounts
in accordance with the applicable
provisions of title 35, United States
Code, as amended by the Consolidated
Appropriations Act (Pub. L. 108-447,

118 Stat. 2809 (2004)). In addition, this
final rule changes the addresses for
maintenance fee payments and
correspondence, and deposit account
replenishments. The addresses are being
changed to reflect the current addresses
that should be used.

Background:

Statutory Provisions: Patent fees are
set by or under the authority provided
in 35 U.S.C. 41, 119, 120, 132(b), 156,
157(a), 255, 302, 311, 376, section
532(a)(2) of the Uruguay Round
Agreements Act (URAA) (Pub. L. 103—
465, §532(a)(2), 108 Stat. 4809, 4985
(1994)), and section 4506 of the
American Inventors Protection Act of
1999 (AIPA) (Pub. L. 106-113, 113 Stat.
1501, 1501A-565 (1999)). For fees paid
under 35 U.S.C. 41(a) and (b) and
132(b), independent inventors, small
business concerns, and nonprofit
organizations who meet the
requirements of 35 U.S.C. 41(h)(1) are
entitled to a fifty-percent reduction.

Section 41(d) of title 35, United States
Code, authorizes the Director to
establish fees for all other processing,
services, or materials related to patents
to recover the average cost of providing
these services or materials, except for
the fees for recording a document
affecting title, for each photocopy, for
each black and white copy of a patent,
and for standard library service.

Section 41(f) of title 35, United States
Code, provides that fee amounts
established under 35 U.S.C. 41(a) and
(b) may be adjusted on October 1, 1992,
and every year thereafter, to reflect
fluctuations in the CPI over the previous
twelve months.

Section 41(g) of title 35, United States
Code, provides that new fee amounts
established by the Director under 35
U.S.C. 41 may take effect thirty days
after notice in the Federal Register and
the Official Gazette of the United States
Patent and Trademark Office.

The fiscal year 2005 Consolidated
Appropriations Act (section 801 of
Division B) provided that 35 U.S.C.
41(a), (b), and (d) shall be administered
in a manner that revises patent
application fees (35 U.S.C. 41(a)) and
patent maintenance fees (35 U.S.C.
41(b)), and provides for a separate filing
fee (35 U.S.C. 41(a)), search fee (35
U.S.C. 41(d)(1)), and examination fee
(35 U.S.C. 41(a)(3)) during fiscal years
2005 and 2006. See Public Law 108—
447,118 Stat. 2809, 2924—30 (2004). The
patent and trademark fee provisions of
the fiscal year 2005 Consolidated
Appropriations Act were extended
through September 30, 2008, by
subsequent legislation. See Public Law
110-161, 121 Stat. 1844 (2007), Public

Law 110-149, 121 Stat. 1819 (2007),
Public Law 110-137, 121 Stat. 1454
(2007), Public Law 110-116, 121 Stat.
1295 (2007), Public Law 110-92, 121
Stat. 989 (2007), Public Law 110-5, 121
Stat. 8 (2007), Public Law 109-383, 120
Stat. 2678 (2006), Public Law 109-369,
120 Stat. 2642 (2006), and Public Law
109-289, 120 Stat. 1257 (2006).
Legislation is pending before Congress
which, if enacted, would extend the
patent and trademark fee provisions of
the fiscal year 2005 Consolidated
Appropriations Act through fiscal year
2009 (through September 30, 2009). See
S. 3182, 110th Cong. (2008).

Fee Adjustment Level: The patent
statutory fee amounts established by 35
U.S.C. 41(a) and (b) are adjusted to
reflect fluctuations occurring during the
twelve-month period from October 1,
2007, through September 30, 2008,
correspondingly, in the Consumer Price
Index for All Urban Consumers (CPI-U).
The Office of Management and Budget
has advised that in calculating these
fluctuations, the Office should use CPI-
U data as determined by the Secretary
of Labor. In accordance with previous
fee-setting methodology, the Office
bases this fee adjustment on the
Administration’s CPI-U for the twelve-
month period ending September 30,
2008.

The Office published a notice
proposing to adjust the patent fees
charged under 35 U.S.C. 41(a), (b), and
(d)(1) for fiscal year 2009 to reflect
fluctuations in the CPI. See Revision of
Patent Fees for Fiscal Year 2009, 73 FR
31655 (June 3, 2008), 1331 Off. Gaz. Pat.
Office 97 (June 24, 2008) (proposed
rule). While the proposed rule specified
fee amounts based upon a projected
CPI-U of 4.0 percent, the proposed rule
indicated that the fee amounts adopted
in a final rule may be based upon the
actual fluctuations in the CPI-U as
determined by the Secretary of Labor.
See Revision of Patent Fees for Fiscal
Year 2009, 73 FR at 31656, 1331-4 Off.
Gaz. Pat. Office at 98. After the date the
proposed rule was published, the
projected CPI-U for the twelve-month
period prior to the enactment of the fee
amount adjustments has increased from
4.0 percent to 5.0 percent. Thus, this
final rule adjusts the patent fees charged
under 35 U.S.C. 41(a), (b), and (d)(1) by
5.0 percent based upon the current
projected fluctuation in the CPI-U.

The fee amounts were rounded by
applying standard arithmetic rules so
that the amounts rounded will be
convenient to the user. Fees for other
than a small entity of $100 or more were
rounded to the nearest $10. Fees of less
than $100 were rounded to an even
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number so that any comparable small
entity fee will be a whole number.

General Procedures: Any fee amount
that is paid on or after the effective date
of the fee adjustment is subject to the
new fees in effect. The amount of the fee
to be paid will be determined by the
time of filing. The time of filing will be
determined either according to the date
of receipt in the Office (37 CFR 1.6) or
the date reflected on a proper Certificate
of Mailing or Transmission, where such
a certificate is authorized under 37 CFR
1.8. Use of a Certificate of Mailing or
Transmission is not authorized for items
that are specifically excluded from the
provisions of 37 CFR 1.8. Items for
which a Certificate of Mailing or
Transmission under 37 CFR 1.8 is not
authorized include, for example, filing
of national and international
applications for patents. See 37 CFR
1.8(a)(2).

Patent-related correspondence
delivered by the “Express Mail Post
Office to Addressee” service of the
United States Postal Service (USPS) is
considered filed or received in the
Office on the date of deposit with the
USPS. See 37 CFR 1.10(a)(1). The date
of deposit with the USPS is shown by
the “date-in” on the “Express Mail”
mailing label or other official USPS
notation.

To ensure clarity in the
implementation of the new fee amounts

and change of addresses, a discussion of
specific sections is set forth below.

Discussion of Specific Rules

37 CFR 1.1 Addresses for non-
trademark correspondence with the
United States Patent and Trademark
Office. Section 1.1, paragraph (d), is
revised to change the maintenance fee
payment and correspondence address.

37 CFR 1.16 National application
filing, search, and examination fees:
Section 1.16, paragraphs (a) through (e),
(h) through (k), and (m) through (s), is
revised to adjust fees established therein
to reflect fluctuations in the CPI.

37 CFR 1.17 Patent application and
reexamination processing fees: Section
1.17, paragraphs (a), (1), and (m), is
revised to adjust fees established therein
to reflect fluctuations in the CPIL.

37 CFR 1.18 Patent post allowance
(including issue) fees: Section 1.18,
paragraphs (a) through (c), is revised to
adjust fees established therein to reflect
fluctuations in the CPL.

37 CFR 1.20 Post issuance fees:
Section 1.20, paragraphs (c)(3), (c)(4),
and (d) through (g), is revised to adjust
fees established therein to reflect
fluctuations in the CPL

37 CFR 1.25 Deposit accounts:
Section 1.25, paragraph (c)(3), is revised
to change the deposit account
replenishment address. In addition,
paragraph (c)(4) is removed.

37 CFR 1.492 National stage fees:
Section 1.492, paragraphs (a), (b)(3),
(b)(4), (c)(2), (d) through (f), and (j), is
revised to adjust fees established therein
to reflect fluctuations in the CPIL

37 CFR 41.20 Fees: Section 41.20,
paragraphs (b)(1) through (b)(3), is
revised to adjust fees established therein
to reflect fluctuations in the CPIL.

Alternative Fee Amounts if Legislation
Extending the Patent and Trademark
Fee Provisions of the Fiscal Year 2005
Consolidated Appropriations Act Is Not
Enacted: If legislation that would extend
the patent and trademark fee provisions
of the fiscal year 2005 Consolidated
Appropriations Act into fiscal year 2009
is not enacted, patent fees under 35
U.S.C. 41(a), (b), and (d) will become the
patent fees in effect in the absence of the
fiscal year 2005 Consolidated
Appropriations Act. In that event, the
Office will publish a final rule adjusting
the patent fees under 35 U.S.C. 41(a),
(b), and (d) in effect in the absence of
the fiscal year 2005 Consolidated
Appropriations Act to reflect
fluctuations in the Consumer Price
Index (CPI-U). The following table
(Table 1) sets out the fee amounts that
would be published in a final rule in the
event that legislation extending the
patent and trademark fee provisions of
the fiscal year 2005 Consolidated
Appropriations Act into fiscal year 2009
is not enacted.

TABLE 1
Alternative fee Alternative fee
37 CFR Sec. Fee amount amount
(non-small entity) (small entity)

Basic filing fee—utility application ..........ccccoveviieiniinieiecee e 850.00 425.00

Independent claims in excess of three .. 94.00 47.00

Multiple dependent claim ....................... 330.00 165.00

Basic filing fee—design application ..........cc.ccoioeiiiiniiiiieneeeeen 380.00 190.00

Basic filing fee—plant application .........c.ccccoeveieiniinnieniiene e 600.00 300.00

Basic filing fee—reissue application ..............c........ 850.00 425.00

Independent claims in excess of three—reissue .... 94.00 47.00

Basic filing fee—provisional application ...........ccccocceriveiiiiiinnienninnn. 170.00 85.00

Extension for response within first month ..........cccccoeviiiiin e, 120.00 60.00

Extension for response within second month .. 480.00 240.00

Extension for response within third month ...... 1,100.00 550.00

Extension for response within fourth month ...........ccccoooiiiiiin. 1,720.00 860.00

Extension for response within fifth month ...........ccccoooviiii el 2,340.00 1,170.00

Petition to revive—unintentionally abandoned application .. 1,480.00 740.00

Issue fee—utility application ...........cccccoiiiiiiiiiiiiiiie 1,480.00 740.00

Issue fee—design application ..........cccccoeeeiiiiieneene e 530.00 265.00

Issue fee—plant application ..........cccceeveiie i 710.00 355.00

Maintenance fee—due at 3.5 years .... 1,020.00 510.00

Maintenance fee—due at 7.5 years .... 2,320.00 1,160.00

. Maintenance fee—due at 11.5 years ........cccocceeveerieenc e 3,580.00 1,790.00
1.492(a)(1) IPEA—ULS. e 810.00 405.00
1.492(a)(2) ... ISA—U.S. . 850.00 425.00
1.492(a)(3) ... USPTO not ISA or IPEA 1,200.00 600.00
1.492(a)(5) Filing with EPO or JPO search report .........ccocceeviiiieeniieenienieennn 1,030.00 515.00
1.492(D) evvveeeee e Independent claims in excess of three ........cccccevceveviieeeeciieeccieees 94.00 47.00
1.492(d) ........ Multiple dependent claim 330.00 165.00
41.20(b)(1) ... Notice of appeal .........ccecueeee. 370.00 185.00
41.20(b)(2) Brief in support of an appeal .........cccceeeiie i 370.00 185.00
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TABLE 1—Continued

37 CFR Sec.

Fee

Alternative fee
amount
(small entity)

Alternative fee
amount
(non-small entity)

41.20(b)(3)

Request for oral hearing

330.00 165.00

Response to Comments: As discussed
previously, the Office published a
notice proposing to adjust the patent
fees charged under 35 U.S.C. 41(a), (b),
and (d)(1) for fiscal year 2009 to reflect
fluctuations in the CPI. See Revision of
Patent Fees for Fiscal Year 2009, 73 FR
31655 et seq., 1331-4 Off. Gaz. Pat.
Office 97 et seq. The Office received one
comment (from an individual) in
response to this notice. The comment
stated that small entity fees should not
be increased, but rather should be
reduced.

The small entity reduction amounts
are provided by 35 U.S.C. 41(h)(1) (“fees
charged under [35 U.S.C. 41](a), (b) and
(d)(1) shall be reduced by 50 percent
with respect to their application to any
small business concern as defined under
section 3 of the Small Business Act, and
to any independent inventor or
nonprofit organization as defined in
regulations issued by the Director”) and
41(h)(3) (“[tlhe fee charged under [35
U.S.C. 41](a)(1)(A) shall be reduced by
75 percent with respect to its
application to any entity to which [35
U.S.C. 41(h)(1)] applies, if the
application is filed by electronic means
as prescribed by the Director’’). The
Office has no authority to change
(increase or reduce) the percentage by
which the patent fees charged under 35
U.S.C. 41(a), (b), and (d)(1) are reduced
for small entities. The Office also has no
authority to adjust the patent fee
amounts specified in [35 U.S.C. 41](a),
(b) and (d)(1) to reflect fluctuations in
the CPI (which is necessary to recover
the higher costs associated with doing
business) only with respect to non-small
entities.

Rulemaking Considerations

A. Final Regulatory Flexibility Analysis

1. Description of the reasons that
action by the Office is being considered:
The Office is adjusting the patent fees
set under 35 U.S.C. 41(a) and (b) to
ensure proper funding for effective
Office operations. The patent fee CPI
adjustment is a routine adjustment that
has generally occurred on an annual
basis to recover the higher costs of the
Office’s operations that occur due to the

increase in the price of products and
services. The lack of proper funding for
effective Office operations would result
in a significant increase in patent
pendency levels.

2. Succinct statement of the objectives
of, and legal basis for, the final rule: The
objective of the change is to adjust
patent fees set under 35 U.S.C. 41(a) and
(b) to recover the higher costs of Office
operations. Patent fees are set by or
under the authority provided in 35
U.S.C. 41, 119, 120, 132(b), 156, 157(a),
255, 302, 311, 376, section 532(a)(2) of
the URAA, and 4506 of the AIPA. 35
U.S.C. 41(f) provides that fees
established under 35 U.S.C. 41(a) and
(b) may be adjusted every year to reflect
fluctuations in the CPI over the previous
twelve months.

3. Description and estimate of the
number of affected small entities: The
Small Business Administration (SBA)
small business size standards applicable
to most analyses conducted to comply
with the Regulatory Flexibility Act are
set forth in 13 CFR 121.201. These
regulations generally define small
businesses as those with fewer than a
maximum number of employees or less
than a specified level of annual receipts
for the entity’s industrial sector or North
American Industry Classification
System (NAICS) code. The Office,
however, has formally adopted an
alternate size standard as the size
standard for the purpose of conducting
an analysis or making a certification
under the Regulatory Flexibility Act for
patent-related regulations. See Business
Size Standard for Purposes of United
States Patent and Trademark Office
Regulatory Flexibility Analysis for
Patent-Related Regulations, 71 FR
67109 (Nov. 20, 2006), 1313 Off. Gaz.
Pat. Office 60 (Dec. 12, 2006). This
alternate small business size standard is
the previously established size standard
that identifies the criteria entities must
meet to be entitled to pay reduced
patent fees. See 13 CFR 121.802. If
patent applicants identify themselves on
the patent application as qualifying for
reduced patent fees, the Office captures
this data in the Patent Application
Location and Monitoring (PALM)

database system, which tracks
information on each patent application
submitted to the Office.

Unlike the SBA small business size
standards set forth in 13 CFR 121.201,
this size standard is not industry-
specific. Specifically, the Office’s
definition of small business concern for
Regulatory Flexibility Act purposes is a
business or other concern that: (1) Meets
the SBA’s definition of a “business
concern or concern’ set forth in 13 CFR
121.105; and (2) meets the size
standards set forth in 13 CFR 121.802
for the purpose of paying reduced
patent fees, namely an entity: (a) Whose
number of employees, including
affiliates, does not exceed 500 persons;
and (b) which has not assigned, granted,
conveyed, or licensed (and is under no
obligation to do so) any rights in the
invention to any person who made it
and could not be classified as an
independent inventor, or to any concern
which would not qualify as a non-profit
organization or a small business concern
under this definition. See Business Size
Standard for Purposes of United States
Patent and Trademark Office Regulatory
Flexibility Analysis for Patent-Related
Regulations, 71 FR at 67112, 1313 Off.
Gaz. Pat. Office at 63.

The changes in this final rule will
apply to any small entity that files a
patent application, or has a pending
patent application or unexpired patent.
The changes in this rule specifically
apply when an applicant or patentee
pays an application filing or national
stage entry fee, search fee, examination
fee, excess or multiple dependent claim
fee, application size fee, extension of
time fee, notice of appeal fee, appeal
brief fee, request for an oral hearing fee,
disclaimer fee, petition to revive fee,
issue fee, or patent maintenance fee.
The following table (Table 2) indicates
the applicable fee, the number of small
entity payments of the fee received by
the Office in fiscal year 2007 (number of
small entities who paid the applicable
fee in fiscal year 2007), the current
small entity fee amount, the new small
entity fee amount, and the net amount
of the small entity fee adjustment.
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TABLE 2
Fiscal year 2007 :
Fee sma)IlI entity Fc;rrrrr]lgl:rl:?e Adgurﬁgaudn}‘ee Fee adjustment
payments
Basic filing fee—utility application—electronic filing ................ 41,519 75.00 82.00 7.00
Basic filing fee—utility application (on or after December 8,

2004) e 45,832 155.00 165.00 10.00
Basic filing fee—utility application (before December 8, 2004) 66 405.00 425.00 20.00
Basic filing fee—design application (on or after December 8,

2004) i e nee s 12,846 105.00 110.00 5.00
Basic filing fee—design application (before December 8,

2004) i e nee s 11 180.00 190.00 10.00
Basic filing fee—plant application (on or after December 8,

2004) i e 327 105.00 110.00 5.00
Basic filing fee—plant application (before December 8, 2004) 0 285.00 300.00 15.00
Basic filing fee—provisional application ...........cccccccecvvnieenneene 83,712 105.00 110.00 5.00
Basic filing fee—reissue application (on or after December 8,

2004) i e nee s 181 155.00 165.00 10.00
Basic filing fee—reissue application (before December 8,

2004) i e nee s 1 405.00 425.00 20.00
Independent claims in excess of three .... 26,418 105.00 110.00 5.00
Claims in eXcess 0f 20 ......eeveeiieiiiiiiieeee e 41,100 25.00 26.00 1.00
Multiple dependent claim ... 2,503 185.00 195.00 10.00
Search fee—utility application (on or after December 8,

2004) e 86,469 255.00 270.00 15.00
Search fee—plant application (on or after December 8,

2004) e 326 155.00 165.00 10.00
Search fee—reissue application (on or after December 8,

2004) e 180 255.00 270.00 15.00
Examination fee—utility application (on or after December 8,

2004) e 86,658 105.00 110.00 5.00
Examination fee—design application (on or after December

8, 2004) ...t 12,615 65.00 70.00 5.00
Examination fee—plant application (on or after December 8,

2004) i e 327 80.00 85.00 5.00
Examination fee—reissue application (on or after December

8, 2004) ...t 191 310.00 325.00 15.00
Application size fee greater than 100 pages .........c.ccceceevvenns 5,469 130.00 135.00 5.00
Extension for response within first month ...l 30,722 60.00 65.00 5.00
Extension for response within second month ... 17,339 230.00 245.00 15.00
Extension for response within third month ........ 23,818 525.00 555.00 30.00
Extension for response within fourth month ..............cccceeeee 2,277 820.00 865.00 45.00
Extension for response within fifth month ..............cccccoiit 2,700 1,115.00 1,175.00 60.00
Petition to revive—unavoidably abandoned application .......... 174 255.00 270.00 15.00
Petition to revive—unintentionally abandoned application ...... 3,271 770.00 810.00 40.00
Issue fee—utility application ...........ccccevieiiiiniiiieneee 33,718 720.00 755.00 35.00
Issue fee—design application ...........ccccceiiiniiiiiiiiiieeee 10,398 410.00 430.00 20.00
Issue fee—plant application ..........cccoceviviiiiniinieennene 298 565.00 595.00 30.00
Reexamination independent claims in excess of three ........... 37 105.00 110.00 5.00
Reexamination claims in excess of 20 ........cccceveeniiirieennennne 45 25.00 26.00 1.00
Statutory diSCIAIMEr .......ccoeeiiiieereeere e 6,248 65.00 70.00 5.00
Maintenance fee—due at 3.5 years 32,577 465.00 490.00 25.00
Maintenance fee—due at 7.5 years 20,981 1,180.00 1,240.00 60.00
Maintenance fee—due at 11.5 years ........cccceceevveiiecneennnenne 8,130 1,955.00 2,055.00 100.00
Filing of PCT application—USPTO ISA—national stage ........ 11,807 155.00 165.00 10.00
National stage search fee—search report to USPTO 8,440 205.00 215.00 10.00
National stage search fee—all other situations .............. 1,029 255.00 270.00 15.00
National stage examination fee—all other situations .............. 11,262 105.00 110.00 5.00
Independent claims in excess of three 3,272 105.00 110.00 5.00
Claims in excess of 20 ........ccccceeieerneenne 5,913 25.00 26.00 1.00
Multiple dependent claim ...........ccccceiiiinnninne 1,178 185.00 195.00 10.00
Application size fee greater than 100 pages .........c.ccceceevvenns 573 130.00 135.00 5.00
Notice of appeal ... 5,978 255.00 270.00 15.00
Brief in support of an appeal ... 2,640 255.00 270.00 15.00
Request for oral hearing ..........ccccoceriieiiiiiiiiicc e 233 515.00 540.00 25.00

The Office has also been advised that
a number of small entity applicants and
patentees do not claim small entity
status for various reasons. See Business
Size Standard for Purposes of United

States Patent and Trademark Office
Regulatory Flexibility Analysis for
Patent-Related Regulations, 71 FR at
67110, 1313 Off. Gaz. Pat. Office at 61.
Therefore, the Office has also

considered all other entities paying

patent fees as well. The following table

(Table 3) indicates the applicable fee,
the number of non-small entity

payments of the fee received by the
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Office in fiscal year 2007 (number of
non-small entities who paid the
applicable fee in fiscal year 2007), the

current non-small entity fee amount, the
revised non-small entity fee amount,

and the net amount of the non-small
entity fee adjustment.

TABLE 3
Fiscal year 2007 :
Fee non-sr}r;all entity F%rmgag?e Ad‘!iurﬁgeudnzee Fee adjustment
payments
Basic filing fee—ultility application (on or after December 8,

2004) 209,577 310.00 330.00 20.00
Basic filing fee—utility application (before December 8, 2004) 311 810.00 850.00 40.00
Basic filing fee—design application (on or after December 8,

2004) et 13,400 210.00 220.00 10.00
Basic filing fee—design application (before December 8,

2004) et 72 360.00 380.00 20.00
Basic filing fee—plant application (on or after December 8,

2004) et 680 210.00 220.00 10.00
Basic filing fee—plant application (before December 8, 2004) 0 570.00 600.00 30.00
Basic filing fee—provisional application ...........ccccccccviniiniene 47,925 210.00 220.00 10.00
Basic filing fee—reissue application (on or after December 8,

2004) et 689 310.00 330.00 20.00
Basic filing fee—reissue application (before December 8,

2004) et 1 810.00 850.00 40.00
Independent claims in excess of three .... 77,135 210.00 220.00 10.00
Claims in excess Of 20 .......cccccoeeeeenennns 102,973 50.00 52.00 2.00
Multiple dependent Claim .......cc..eeeeeeiiiiiiiee s 5,944 370.00 390.00 20.00
Search fee—utility application (on or after December 8,

2004) e e 209,135 510.00 540.00 30.00
Search fee—plant application (on or after December 8,

2004) e e 681 310.00 330.00 20.00
Search fee—reissue application (on or after December 8,

2004) e e 688 510.00 540.00 30.00
Examination fee—utility application (on or after December 8,

2004) e e 209,465 210.00 220.00 10.00
Examination fee—design application (on or after December

8, 2004) ..o e 13,261 130.00 140.00 10.00
Examination fee—plant application (on or after December 8,

2004) e 681 160.00 170.00 10.00
Examination fee—reissue application (on or after December

8, 2004) ..o e 707 620.00 650.00 30.00
Application size fee greater than 100 pages ..... 11,257 260.00 270.00 10.00
Extension for response within first month ......... 88,684 120.00 130.00 10.00
Extension for response within second month ... 42,308 460.00 490.00 30.00
Extension for response within third month ........ 41,489 1,050.00 1,110.00 60.00
Extension for response within fourth month ... 3,105 1,640.00 1,730.00 90.00
Extension for response within fifth month ..................... 3,482 2,230.00 2,350.00 120.00
Petition to revive—unavoidably abandoned application .......... 127 510.00 540.00 30.00
Petition to revive—unintentionally abandoned application ...... 4,180 1,540.00 1,620.00 80.00
Issue fee—utility application ...........ccocoiiiiiiiiiiieeee 122,251 1,440.00 1,510.00 70.00
Issue fee—design application .. 12,433 820.00 860.00 40.00
Issue fee—plant application ...........cccccoviiiiiiiiiiiinies 673 1,130.00 1,190.00 60.00
Reexamination independent claims in excess of three .. 132 210.00 220.00 10.00
Reexamination claims in excess of 20 ............cccoceeeene 151 50.00 52.00 2.00
Statutory disclaimer .........cccccocoeneenen. 21,218 130.00 140.00 10.00
Maintenance fee—due at 3.5 years ..... 125,653 930.00 980.00 50.00
Maintenance fee—due at 7.5 years ..... 88,487 2,360.00 2,480.00 120.00
Maintenance fee—due at 11.5 years ..........ccccccevrieennenen. 42,193 3,910.00 4,110.00 200.00
Filing of PCT application—USPTO ISA—national stage ........ 41,842 310.00 330.00 20.00
National stage search fee—search report to USPTO ....... 38,457 410.00 430.00 20.00
National stage search fee—all other situations .............. 2,429 510.00 540.00 30.00
National stage examination fee—all other situations 41,044 210.00 220.00 10.00
Independent claims in excess of three .... 9,367 210.00 220.00 10.00
Claims in excess Of 20 .......ccccoeeeeenennns 14,983 50.00 52.00 2.00
Multiple dependent claim ........ccccceeevviiiieenenennnne 3,998 370.00 390.00 20.00
Application size fee greater than 100 pages ..... 2,102 260.00 270.00 10.00
Notice of appeal .........ccevenneen. 21,646 510.00 540.00 30.00
Brief in support of an appeal ... 11,950 510.00 540.00 30.00
Request for oral hearing ........c.cccoeerieerieiiienceeee e 736 1,030.00 1,080.00 50.00

4. Description of the reporting,
recordkeeping and other compliance

requirements of the final rule, including
an estimate of the classes of small

entities which will be subject to the

requirement and the type of professional
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skills necessary for preparation of the
report or record: This rule does not
require any reporting or recordkeeping
or incorporate other compliance
requirements. This rule only adjusts
patent fees (as discussed previously) to
reflect changes in the CPI.

5. Description of any significant
alternatives to the final rule which
accomplish the stated objectives of
applicable statutes and which minimize
any significant economic impact of the
rule on small entities: The alternative of
not adjusting patent fees would have a
lesser economic impact on small
entities, but would not accomplish the
stated objectives of applicable statutes.
The Office is adjusting the patent fee
amounts to ensure proper funding for
effective Office operations. The patent
fee CPI adjustment is a routine
adjustment that has generally occurred
on an annual basis to recover the higher
costs of the Office’s operations that
occur due to the increase in the price of
products and services. The lack of
proper funding for effective Office
operations would result in a significant
increase in patent pendency levels.

6. Identification, to the extent
practicable, of all relevant Federal rules
which may duplicate, overlap or
conflict with the final rules: The Office
is the sole agency of the United States
Government responsible for
administering the provisions of title 35,
United States Code, pertaining to
examination and granting patents.
Therefore, no other federal, state, or
local entity shares jurisdiction over the
examination and granting patents.

Other countries, however, have their
own patent laws, and an entity desiring
a patent in a particular country must
make an application for patent in that
country, in accordance with the
applicable law. Although the potential
for overlap exists internationally, this
cannot be avoided except by treaty
(such as the Paris Convention for the
Protection of Industrial Property, or the
Patent Cooperation Treaty (PCT)).

Nevertheless, the Office believes that
there are no other duplicative or
overlapping rules.

B. Executive Order 13132 (Federalism)

This final rulemaking does not
contain policies with federalism
implications sufficient to warrant
preparation of a Federalism Assessment
under Executive Order 13132 (Aug. 4,
1999).

C. Executive Order 12866 (Regulatory
Planning and Review)

This rulemaking has been determined
to be significant for purposes of
Executive Order 12866 (Sept. 30, 1993),

as amended by Executive Order 13258
(Feb. 26, 2002) and Executive Order
13422 (Jan. 18, 2007).

D. Executive Order 13175 (Tribal
Consultation)

This rulemaking will not: (1) Have
substantial direct effects on one or more
Indian tribes; (2) impose substantial
direct compliance costs on Indian tribal
governments; or (3) preempt tribal law.
Therefore, a tribal summary impact
statement is not required under
Executive Order 13175 (Nov. 6, 2000).

E. Executive Order 13211 (Energy
Effects)

This rulemaking is not a significant
energy action under Executive Order
13211 because this rulemaking is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Therefore, a Statement of Energy
Effects is not required under Executive
Order 13211 (May 18, 2001).

F. Executive Order 12988 (Civil Justice
Reform)

This rulemaking meets applicable
standards to minimize litigation,
eliminate ambiguity, and reduce burden
as set forth in sections 3(a) and 3(b)(2)
of Executive Order 12988 (Feb. 5, 1996).

G. Executive Order 13045 (Protection of
Children)

This rulemaking does not concern an
environmental risk to health or safety
that may disproportionately affect
children under Executive Order 13045
(Apr. 21, 1997).

H. Executive Order 12630 (Taking of
Private Property)

This rulemaking will not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630 (Mar. 15, 1988).

I. Congressional Review Act

Under the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.), the United
States Patent and Trademark Office has
submitted a report containing the final
rule and other required information to
the United States Senate, the United
States House of Representatives and the
Comptroller General of the Government
Accountability Office. The changes in
this final rule will not result in an
annual effect on the economy of 100
million dollars or more, a major increase
in costs or prices, or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-

based enterprises in domestic and
export markets. Therefore, this final rule
is not a “‘major rule” as defined in

5 U.S.C. 804(2).

J. Unfunded Mandates Reform Act of
1995

The changes in this final rule do not
involve a Federal intergovernmental
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, of 100
million dollars (as adjusted) or more in
any one year, or a Federal private sector
mandate that will result in the
expenditure by the private sector of 100
million dollars (as adjusted) or more in
any one year, and will not significantly
or uniquely affect small governments.
Therefore, no actions are necessary
under the provisions of the Unfunded
Mandates Reform Act of 1995. See 2
U.S.C. 1501 et seq.

K. National Environmental Policy Act

This rulemaking will not have any
effect on the quality of environment and
is thus categorically excluded from
review under the National
Environmental Policy Act of 1969. See
42 U.S.C. 4321 et seq.

L. National Technology Transfer and
Advancement Act

The requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) are inapplicable because this
rule making does not contain provisions
which involve the use of technical
standards.

M. Paperwork Reduction Act

This rule involves information
collection requirements which are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). The collections
of information involved in this rule
have been reviewed and approved by
OMB under OMB control numbers
0651-0016, 0651-0021, 0651-0031,
0651-0032, and 0651-0033. The Office
is not resubmitting information
collection packages to OMB for its
review and approval at this time but
will update the fee amounts for existing
information collection requirements
associated with the information
collections under OMB control numbers
0651-0016, 0651-0021, 0651-0031,
0651-0032, and 0651-0033. The Office
will submit fee revision changes for
OMB control numbers 0651-0016,
0651-0021, 0651-0031, 0651-0032, and
0651-0033 at the time these collections
are resubmitted to OMB for renewal.
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Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects
37 CFR Part 1

Administrative practice and
procedure, Courts, Freedom of
Information, Inventions and patents,
Reporting and recordkeeping
requirements, Small businesses.

37 CFR Part 41

Administrative practice and
procedure, Inventions and patents,
Lawyers.

m For the reasons set forth in the
preamble, 37 CFR parts 1 and 41 are
amended as follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

m 1. The authority citation for 37 CFR
part 1 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2).

m 2. Section 1.1 is amended by revising
paragraph (d) to read as follows:

§1.1 Addresses for non-trademark
correspondence with the United States
Patent and Trademark Office.

* * * * *

(d) Payments of maintenance fees in
patents not submitted electronically
over the Internet, and correspondence
related to maintenance fees may be
addressed to: Director of the United
States Patent and Trademark Office,
Attn: Maintenance Fee, 2051 Jamieson
Avenue, Suite 300, Alexandria, Virginia
22314.

* * * * *

m 3. Part 1 of 37 CFR is amended
immediately after the undesignated
center heading ‘“Fees and Payment of
Money” to include the following
authority citation:

Authority: Secs. 1.16 to 1.22 also issued
under 35 U.S.C. 41, 111, 119, 120, 132(b),
156, 157, 255, 302, and 311, and Public Laws
103-465, and 106—113.

m 4. Section 1.16 is amended by revising
paragraphs (a) through (e), (h) through
(k), and (m) through (s) to read as
follows:

§1.16 National application filing, search,
and examination fees.

(a) Basic fee for filing each application
under 35 U.S.C. 111 for an original

patent, except design, plant, or
provisional applications:

(1) For an application filed on or after
December 8, 2004:

By a small entity (§1.27(a)) if
the application is submitted in

compliance with the Office

electronic filing system

(§1.27(b)(2)) oo $82.00
By a small entity (§1.27(a)) ........ $165.00

$330.00
(2) For an application filed before
December 8, 2004:

By a small entity (§1.27(a))
By other than a small entity

By other than a small entity

$425.00
$850.00

(b) Basic fee for filing each
application for an original design
patent:

(1) For an application filed on or after
December 8, 2004:

By a small entity (§1.27(a))
By other than a small entity

$110.00
$220.00

(2) For an application filed before
December 8, 2004:

By a small entity (§1.27(a))
By other than a small entity

$190.00
$380.00

(c) Basic fee for filing each application
for an original plant patent:

(1) For an application filed on or after
December 8, 2004:
By a small entity (§1.27(a))
By other than a small entity

$110.00
$220.00

(2) For an application filed before
December 8, 2004:

By a small entity (§1.27(a)) ........ $300.00

By other than a small entity ....... $600.00
(d) Basic fee for filing each

provisional application:

By a small entity (§1.27(a)) ........ $110.00

By other than a small entity ....... $220.00

(e) Basic fee for filing each application
for the reissue of a patent:

(1) For an application filed on or after
December 8, 2004:
By a small entity (§1.27(a))
By other than a small entity

$165.00
$330.00

(2) For an application filed before
December 8, 2004:

By a small entity (§1.27(a))
By other than a small entity

$425.00
$850.00

* * * * *

(h) In addition to the basic filing fee
in an application, other than a
provisional application, for filing or
later presentation at any other time of
each claim in independent form in
excess of 3:

By a small entity (§1.27(a))
By other than a small entity

$110.00
$220.00

(i) In addition to the basic filing fee
in an application, other than a
provisional application, for filing or
later presentation at any other time of
each claim (whether dependent or
independent) in excess of 20 (note that

§1.75(c) indicates how multiple
dependent claims are considered for fee
calculation purposes):

By a small entity (§1.27(a))
By other than a small entity

$26.00
$52.00

(j) In addition to the basic filing fee in
an application, other than a provisional
application, that contains, or is
amended to contain, a multiple
dependent claim, per application:

By a small entity (§1.27(a))
By other than a small entity

$195.00
$390.00

(k) Search fee for each application
filed under 35 U.S.C. 111 on or after
December 8, 2004, for an original patent,
except design, plant, or provisional
applications:

By a small entity (§1.27(a))
By other than a small entity

$270.00
$540.00

(m) Search fee for each application
filed on or after December 8, 2004, for
an original plant patent:

By a small entity (§1.27(a))
By other than a small entity

$165.00
$330.00

(n) Search fee for each application
filed on or after December 8, 2004, for
the reissue of a patent:

By a small entity (§1.27(a))
By other than a small entity

$270.00
$540.00

(o) Examination fee for each
application filed under 35 U.S.C. 111 on
or after December 8, 2004, for an
original patent, except design, plant, or
provisional applications:
By a small entity (§1.27(a))
By other than a small entity

$110.00
$220.00

(p) Examination fee for each
application filed on or after December 8,
2004, for an original design patent:

By a small entity (§1.27(a))
By other than a small entity

$70.00
$140.00

(q) Examination fee for each
application filed on or after December 8,
2004, for an original plant patent:

By a small entity (§1.27(a))
By other than a small entity

$85.00
$170.00

(r) Examination fee for each
application filed on or after December 8,
2004, for the reissue of a patent:

By a small entity (§1.27(a))
By other than a small entity

$325.00
$650.00

(s) Application size fee for any
application under 35 U.S.C. 111 filed on
or after December 8, 2004, the
specification and drawings of which
exceed 100 sheets of paper, for each
additional 50 sheets or fraction thereof:

By a small entity (§1.27(a)) $135.00
By other than a small entity $270.00

* * * *

m 5. Section 1.17 is amended by revising
paragraphs (a), (1), and (m) to read as
follows:
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§1.17 Patent application and
reexamination processing fees.

(a) Extension fees pursuant to
§1.136(a):

(1) For reply within first month:
By a small entity (§1.27(a))
By other than a small entity

$65.00

$130.00
(2) For reply within second month:

By a small entity (§1.27(a)) $245.00

By other than a small entity $490.00
(3) For reply within third month:

By a small entity (§1.27(a)) $555.00

By other than a small entity $1,110.00
(4) For reply within fourth month:

By a small entity (§1.27(a)) $865.00

By other than a small entity $1,730.00
(5) For reply within fifth month:

By a small entity (§1.27(a)) $1,175.00
By other than a small entity $2,350.00

* * * * *

(1) For filing a petition for the revival
of an unavoidably abandoned
application under 35 U.S.C. 111, 133,
364, or 371, for the unavoidably delayed
payment of the issue fee under 35 U.S.C.
151, or for the revival of an unavoidably
terminated reexamination proceeding
under 35 U.S.C. 133 (§ 1.137(a)):

By a small entity (§1.27(a))
By other than a small entity

$270.00
$540.00

(m) For filing a petition for the revival
of an unintentionally abandoned
application, for the unintentionally
delayed payment of the fee for issuing
a patent, or for the revival of an
unintentionally terminated
reexamination proceeding under 35
U.S.C. 41(a)(7) (§ 1.137(b)):

By a small entity (§1.27(a))
By other than a small entity

$810.00
$1,620.00

* * * * *

m 6. Section 1.18 is amended by revising
paragraphs (a) through (c) to read as
follows:

§1.18 Patent post allowance (including
issue) fees.

(a) Issue fee for issuing each original
patent, except a design or plant patent,
or for issuing each reissue patent:

By a small entity (§1.27(a))
By other than a small entity

$755.00
$1,510.00

(b) Issue fee for issuing an original
design patent:

By a small entity (§1.27(a))
By other than a small entity

$430.00
$860.00

(c) Issue fee for issuing an original
plant patent:

By a small entity (§1.27(a))
By other than a small entity

$595.00
$1,190.00

* * * * *

m 7. Section 1.20 is amended by revising
paragraphs (c)(3), (c)(4), and (d) through
(g) to read as follows:

§1.20 Post issuance fees.

* * * * *

(C] EE

(3) For filing with a request for
reexamination or later presentation at
any other time of each claim in
independent form in excess of 3 and
also in excess of the number of claims
in independent form in the patent under
reexamination:

By a small entity (§1.27(a))
By other than a small entity

$110.00
$220.00

(4) For filing with a request for
reexamination or later presentation at
any other time of each claim (whether
dependent or independent) in excess of
20 and also in excess of the number of
claims in the patent under
reexamination (note that §1.75(c)
indicates how multiple dependent
claims are considered for fee calculation
purposes):

By a small entity (§1.27(a))
By other than a small entity

$26.00
$52.00

* * * * *

(d) For filing each statutory disclaimer
(§1.321):

By a small entity (§1.27(a))
By other than a small entity

$70.00
$140.00

(e) For maintaining an original or
reissue patent, except a design or plant
patent, based on an application filed on
or after December 12, 1980, in force
beyond four years, the fee being due by
three years and six months after the
original grant:

By a small entity (§1.27(a))
By other than a small entity

$490.00
$980.00

(f) For maintaining an original or
reissue patent, except a design or plant
patent, based on an application filed on
or after December 12, 1980, in force
beyond eight years, the fee being due by
seven years and six months after the
original grant:

By a small entity (§1.27(a))
By other than a small entity

$1,240.00
$2,480.00

(g) For maintaining an original or
reissue patent, except a design or plant
patent, based on an application filed on
or after December 12, 1980, in force
beyond twelve years, the fee being due
by eleven years and six months after the
original grant:

By a small entity (§1.27(a))
By other than a small entity

$2,055.00
$4,110.00

* * * * *

m 8. Section 1.25 is amended by
removing paragraph (c)(4) and revising
paragraph (c)(3) to read as follows:

§1.25 Deposit accounts.
* * * * *

(C] R

(3) A payment to replenish a deposit
account may be addressed to: Director of

the United States Patent and Trademark
Office, Attn: Deposit Accounts, 2051
Jamieson Avenue, Suite 300,
Alexandria, Virginia 22314.

m 9. Section 1.492 is amended by
revising paragraphs (a), (b)(3), (b)(4),
(c)(2), (d) through (f) and (j) to read as

follows:

§1.492 National stage fees.
* * * * *

(a) The basic national fee for an
international application entering the
national stage under 35 U.S.C. 371 if the
basic national fee was not paid before
December 8, 2004:

By a small entity (§1.27(a))
By other than a small entity

(b) * x %

(3) If an international search report on
the international application has been
prepared by an International Searching
Authority other than the United States
International Searching Authority and is
provided, or has been previously
communicated by the International
Bureau, to the Office:

By a small entity (§1.27(a))
By other than a small entity

$165.00
$330.00

$215.00
$430.00

(4) In all situations not provided for
in paragraphs (b)(1), (b)(2), or (b)(3) of
this section:

By a small entity (§1.27(a))
By other than a small entity

$270.00
$540.00

(C) * x %

(2) In all situations not provided for
in paragraph (c)(1) of this section:
By a small entity (§1.27(a))
By other than a small entity

$110.00
$220.00

(d) In addition to the basic national
fee, for filing or on later presentation at
any other time of each claim in
independent form in excess of 3:

By a small entity (§1.27(a))
By other than a small entity

$110.00
$220.00

(e) In addition to the basic national
fee, for filing or on later presentation at
any other time of each claim (whether
dependent or independent) in excess of
20 (note that §1.75(c) indicates how
multiple dependent claims are
considered for fee calculation purposes):
By a small entity (§1.27(a)) $26.00
By other than a small entity $52.00

(f) In addition to the basic national
fee, if the application contains, or is
amended to contain, a multiple
dependent claim, per application:

By a small entity (§1.27(a))
By other than a small entity

$195.00
$390.00

* * * * *

(j) Application size fee for any
international application for which the
basic national fee was not paid before
December 8, 2004, the specification and
drawings of which exceed 100 sheets of
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paper, for each additional 50 sheets or
fraction thereof:

By a small entity (§1.27(a))
By other than a small entity

PART 41—PRACTICE BEFORE THE
BOARD OF PATENT APPEALS AND
INTERFERENCES

$135.00
$270.00

m 10. The authority citation for 37 CFR
part 41 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2), 3(a)(2)(A), 21,
23, 32,41, 134, 135.

m 11. Section 41.20 is amended by
revising paragraph (b) to read as follows:

§41.20 Fees.

* * * * *

(b) Appeal fees. (1) For filing a notice
of appeal from the examiner to the
Board:

By a small entity (§1.27(a) of

this title)

By other than a small entity

$270.00
$540.00

(2) In addition to the fee for filing a
notice of appeal, for filing a brief in
support of an appeal:

By a small entity (§1.27(a) of

this title)

By other than a small entity

$270.00
$540.00

(3) For filing a request for an oral
hearing before the Board in an appeal
under 35 U.S.C. 134:

By a small entity (§1.27(a))
By other than a small entity

$540.00
$1,080.00

Dated: August 8, 2008.
Margaret J. A. Peterlin,

Deputy Under Secretary of Commerce for
Intellectual Property and Deputy Director of
the United States Patent and Trademark
Office.

[FR Doc. E8-18822 Filed 8—13-08; 8:45 am]
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2006-0571; FRL—-8703-3]

Approval and Promulgation of
Implementation Plans for Arizona;
Maricopa County PM-10
Nonattainment Area; Serious Area Plan
for Attainment of the 24-Hour and
Annual PM-10 Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action
under the Clean Air Act (CAA) to
approve the Best Available Control
Measure (BACM) and the Most Stringent
Measure (MSM) demonstrations in the

serious area particulate matter (PM-10)
plan for the Maricopa County portion of
the metropolitan Phoenix (Arizona)
nonattainment area (Maricopa County
area). EPA is also confirming that it
appropriately granted Arizona’s request
to extend the attainment deadline from
2001 to 2006. EPA originally approved
these demonstrations and granted the
extension request on July 25, 2002.
Thereafter EPA’s action was challenged
in the U.S. Court of Appeals for the
Ninth Circuit. In response to the Court’s
remand, EPA reassessed the BACM
demonstration for the significant source
categories of on-road motor vehicles and
nonroad engines and equipment
exhaust, specifically regarding whether
or not California Air Resources Board
(CARB) diesel is a BACM and/or MSM.
As aresult of this reassessment, EPA in
2006 again approved the BACM and
MSM demonstrations in the plan and
granted the request for an attainment
date extension. In light of its 2007
finding that the Maricopa County area
failed to attain the 24-hour PM-10
National Ambient Air Quality Standard
(NAAQS) by December 31, 2006, EPA
has again reassessed the BACM and
MSM demonstrations and is again
approving these demonstrations.

DATES: Effective Date: This rule is
effective on September 15, 2008.
ADDRESSES: EPA has established docket
number EPA-R09—-OAR-0091 for this
action. The index to the docket is
available electronically at http://
www.regulations.gov and in hard copy
at EPA Region 9, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location, e.g., copyrighted material, and
some may not be publicly available in
either location, e.g., confidential
business information. To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Carol Weisner, EPA Region IX, (415)
947-4107, weisner.carol@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

I. Summary of Proposed Action

On June 8, 2007, EPA proposed to re-
approve the BACM and MSM
demonstrations in Arizona’s serious
area PM-10 plan for the Maricopa
County area. EPA also proposed to
confirm that it appropriately granted
Arizona’s request for an extension of the
area’s attainment deadline from

December 31, 2001 to December 31,
2006. 72 FR 31778. EPA originally
approved the BACM and MSM
demonstrations and granted the
attainment date extension in 2002.1
EPA’s 2002 action was subsequently
challenged in the U.S. Court of Appeals
for the Ninth Circuit. On May 10, 2004,
the Court issued its opinion which
upheld EPA’s final approval in part but
remanded to EPA the issue of whether
CARB diesel must be included in the
serious area plan as a BACM and a
MSM. See Vigil v. Leavitt, 366 F.3d
1025, amended at 381 F.3d 826 (9th Cir.
2004).

In response to the Ninth Circuit’s
remand, EPA re-examined the feasibility
of CARB diesel for both the on-road
motor vehicle exhaust and nonroad
engines and equipment exhaust
significant source categories. On August
3, 2006, EPA again approved the BACM
and MSM demonstrations in the MAG
plan for these significant source
categories without CARB diesel and
granted the State’s request to extend the
attainment deadline from 2001 to 2006.
71 FR 43979. In this final action, EPA
concluded that implementation of
CARB diesel was not feasible for (1) on-
road motor vehicle exhaust because
Arizona would not be able to make a
“necessity” showing for CARB diesel
and thus, would not be able to obtain a
waiver of federal preemption under
CAA section 211(c)(4)(C)(i) in light of
EPA’s prior approval of the PM—10
attainment demonstration that did not
rely on reductions associated with the
use of CARB diesel, and (2) nonroad
engines and equipment exhaust because
of the uncertainties with fuel
availability, storage and segregation and

10n July 25, 2002, EPA approved multiple
documents submitted to EPA by Arizona for the
Maricopa County area as meeting the CAA
requirements for serious PM—10 nonattainment
areas for the 24-hour and annual PM-10 national
ambient air quality standards (NAAQS). Among
these documents is the “Revised MAG 1999 Serious
Area Particulate Plan for PM-10 for the Maricopa
County Nonattainment Area,” February 2000 (MAG
plan) that includes the BACM demonstrations for
all significant source categories (except agriculture)
for both the 24-hour and annual PM—10 standards
and the State’s request and supporting
documentation, including the most stringent
measure analysis (except for agriculture) for an
attainment date extension for both standards. EPA’s
July 25, 2002 final action included approval of
these elements of the MAG plan. For a detailed
discussion of the MAG plan and the serious area
PM-10 requirements, please see EPA’s proposed
and final approval actions at 65 FR 19964 (April 13,
2000), 66 FR 50252 (October 2, 2001) and 67 FR
48718 (July 25, 2002).

Note that, effective December 18, 2006, EPA
revoked the annual PM—10 standard. 71 FR 61144
(October 17, 2006). References to the annual
standard in this final rule are for historical purposes
only. EPA is not taking any regulatory action with
regard to this former standard.
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concerns about program effectiveness
due to owners and operators fueling
outside the Maricopa County area.

On June 6, 2007, EPA issued a finding
that the Maricopa area failed to attain
the 24-hour PM-10 NAAQS by
December 31, 2006. 72 FR 31183. As a
result, EPA can no longer rely on its
August 3, 2006 conclusion that CARB
diesel is not necessary for the
attainment of the PM—10 NAAQS. Thus,
EPA reassessed the BACM
demonstration for the on-road motor
vehicle exhaust source category in light
of the new provisions in the Energy
Policy Act of 2005 (EPAct) which we
had mentioned but not addressed in the
August 3, 2006 approval because, as
noted earlier, we had concluded that we
could not approve CARB diesel into the
Arizona State implementation plan (SIP)
under CAA section 211(c)(4)(C)(i). EPA
concluded that it could not approve a
CAA section 211(c)(4)(C)(i) waiver for
Arizona for CARB diesel because the
effect of such an approval would
unlawfully increase the total number of
fuels approved under section
211(c)(4)(C) as of September 1, 2004.
Therefore, EPA again proposed to
approve the BACM demonstration for
the on-road motor vehicle exhaust
source category in the MAG plan
without CARB diesel.

Because our August 3, 2006 approval
of the BACM demonstration for nonroad
engines and equipment exhaust relied to
some extent on our conclusion with
respect to on-road motor vehicle
exhaust, we also proposed again to find
that CARB diesel is not required as a
BACM for the nonroad category because
of the uncertainties with fuel
availability, storage and segregation and
concerns about program effectiveness
due to owners and operators fueling
outside the Maricopa County area.

Finally, because the December 31,
2006 attainment deadline has passed
since EPA granted the State’s request for
an attainment date extension in its
August 3, 2006 action, the extension
request is moot. However, if CARB
diesel had been required as a MSM in
order for EPA to grant the extension
request, the State would now be
required to implement it absent the
requisite showing under CAA section
110(1). Therefore EPA again proposed to
approve the MSM demonstration in the
MAG plan without CARB diesel. We
also proposed to confirm that we had
appropriately granted the State’s request
for an attainment date extension in our
2002 and 2006 actions.

I1. Public Comments and EPA
Responses

EPA received one comment letter,
from Joy E. Herr-Cardillo, Senior Staff
Attorney, Arizona Center for Law in the
Public Interest (ACLPI), on behalf of
Phoenix area residents Robin Silver,
Sandra L. Bahr and David Matusow.
EPA appreciates the time and effort
expended by the commenter in
reviewing the proposed rule and
providing comments. We have
summarized the comments and
provided our responses below.

A. On-Road Motor Vehicle Exhaust

Comment 1: ACLPI asserts that EPA
inappropriately relies upon an
amendment to CAA section 211(c) by
EPAct when re-evaluating a prior EPA
approval on remand from the Court of
Appeals. ACLPI notes that at the time
Arizona submitted its BACM
demonstration for approval, the section
211(c) waiver restrictions now relied
upon did not exist and could not have
served as a ‘‘reasoned justification” for
rejecting CARB diesel.

Response: As authority for its
conclusion that EPA’s reliance on an
amendment to section 211(c) by EPAct
is inappropriate, ACLPI cites without
elaboration only Disimone v. EPA, 121
F.3d 1262 (9th Cir. 1997). This case is
inapt. The Disimone case involved a
unique set of circumstances. Prior to
Disimone, in 1990, the Ninth Circuit
had ordered EPA to disapprove the
Arizona SIP and to promulgate in its
place a Federal implementation plan
(FIP). Delaney v. EPA, 898 F.2d 687 (9th
Cir. 1990), cert. denied 498 U.S. 998
(1990). Later in 1990 Congress amended
the CAA and EPA requested that the
Ninth Circuit recall its mandate in
Delaney so that the Agency could take
into account the 1990 Amendments in
its action on remand. The Ninth Circuit
denied EPA’s request. EPA subsequently
disapproved the Arizona SIP and
promulgated a FIP as mandated by the
Delaney court. EPA thereafter approved
a SIP revision and rescinded its FIP. The
Disimone court held that in so doing
EPA acted contrary to a prior direct
mandate of the Ninth Circuit and its
action thus violated the law of the case.
In addition the court held that EPA was
collaterally estopped from claiming its
action was required by the Act’s
statutory scheme, as amended in 1990,
because the Delaney court had denied
its motion to amend the judgment to
conform to those amendments.

In contrast to Disimone, here there has
been no prior judicial action with
respect to the effect of the 2005
amendment that would have precluded

EPA from proceeding with this
regulatory action. Therefore the
doctrines on which that court relied do
not apply. We must comply with EPAct,
the applicable current law, even though
it did not exist at the time of EPA’s
original approval action.

Comment 2: ACLPI asserts that,
regardless of the intervening EPAct
restrictions, it does not agree that these
restrictions prevent EPA from approving
a waiver of preemption in order to allow
CARB diesel fuel or other low emission
diesel fuel as BACM. ACLPI argues that
although CARB diesel fuel is not
included on the Boutique Fuels List by
virtue of its inclusion in the California
SIP, the list does include “low emission
diesel,” a fuel approved in the Texas
SIP, and this fuel includes CARB diesel
fuel as an approved low emission diesel
fuel. ACLPI further states that because
CARB diesel is already approved in
California, it is also approved in the
applicable Petroleum Administration for
Defense District (PADD).

Response: As noted in our June 8,
2007 proposal, at 72 FR 31780, EPAct
amended the CAA by requiring EPA, in
consultation with the Department of
Energy (DOE), to determine the total
number of fuels approved into all SIPs
under section 211(c)(4)(C), as of
September 1, 2004, and to publish a list
that identifies these fuels, the states and
PADD in which they are used. CAA
section 211(c)(4)(C)(v)(I). It also placed
three additional restrictions on EPA’s
authority to waive preemption by
approving a State fuel program into the
SIP. These restrictions are as follows:

¢ First, EPA may not approve a state
fuel program into the SIP if it would
cause an increase in the total number of
fuel types approved into SIPs as of
September 1, 2004.

e Second, in cases where EPA
approval of a fuel would increase the
total number of fuel types on the list but
not above the number approved as of
September 1, 2004, because the total
number of fuel types in SIPs is below
the number of fuel types as of
September 1, 2004, we are required to
make a finding after consultation with
DOE, that the new fuel will not cause
supply or distribution interruptions or
have a significant adverse impact on
fuel producibility in the affected or
contiguous areas.

e Third, with the exception of 7.0 psi
RVP, EPA may not approve a state fuel
into a SIP unless that fuel type is
already approved in at least one SIP in
the applicable PADD. CAA Section
211(c)(4)(C)(v)(D), (IV) and (V).

On December 28, 2006, EPA
published a list of the total number of
fuels approved into all SIPs, under



47544

Federal Register/Vol. 73, No. 158/ Thursday, August 14, 2008/Rules and Regulations

section 211(c)(4)(C), as of September 1,
2004 , in the Federal Register. 71 FR
78192. The final list (known as the
Boutique Fuels List) includes eight
types of fuels approved into SIPs under
section 211(c)(4)(C) as of September 1,
2004, but does not include CARB diesel
fuel because it is not approved into
California’s SIP under section
211(c)(4)(C).2

ACLPI is correct that Texas Low
Emission Diesel fuel (also known as
Texas LED fuel) is one of the eight types
of fuels on the Boutique Fuels List.
ACLPI is not correct, however, in
asserting that because CARB diesel fuel
is included as an approved low
emission diesel fuel under the Texas
LED rules, CARB diesel fuel is therefore
already included among the fuels on the
Boutique Fuels List. Texas LED fuel
requirements allow CARB diesel fuel as
a compliance option in lieu of meeting
the regulatory standard for aromatic
hydrocarbons and cetane number, but
they also allow other compliance
options that would not meet CARB
diesel fuel requirements.3

Specifically, Texas LED fuel
requirements allow four compliance
options in lieu of meeting the 10%
(volume) maximum aromatic
hydrocarbon limit and the minimum
cetane number of 48: (1) Fuel meeting
CARB diesel requirements (except those
for small refiners) as of January 18,
2005, including the designated
equivalent limits; (2) fuel meeting the
requirements of a CARB certified
alternative diesel formulation (except
those for small refiners) approved before
January 18, 2005 to meet CARB diesel
regulations in effect as of October 1,
2003; (3) fuel meeting the Texas LED
requirements for alternative diesel fuel
formulations; and (4) fuel meeting the
requirements of an alternative emission
reduction plan approved as a substitute
fuel strategy that will achieve equivalent
oxides of nitrogen (NOx) emission
reductions. Based on quarterly reports
submitted to the Texas Commission on
Environmental Quality for 2007, more
than half the volume of Texas LED fuel
in 2007 consists of fuel meeting
compliance options (3) and (4) noted

2Pursuant to section 211(c)(4)(B), California is
not subject to the restriction in section 211(c)(4)(A)
which triggers applicability of section 211(c)(4)(C).

3 See Summary Comparison of CA and TX Diesel
Fuel Programs in the docket for this rulemaking for
a table describing major features of both programs.
See also description of the Texas LED fuel program
in EPA rulemaking actions at 66 FR 57196
(November 14, 2001), 70 FR 17321 (April 6, 2005),
70 FR 58325 (October 6, 2005), and 73 FR 8026
(February 12, 2008).

above.* Compliance options (3) and (4)
do not exist in CARB diesel fuel.

The Texas LED fuel program was
modeled on the CARB diesel fuel
program, but Texas has adapted the
program to meet needs specific to the
Texas ozone nonattainment areas,
especially the Houston-Galveston ozone
nonattainment area, for which the Texas
LED fuel program is approved into the
SIP. As a result, the two diesel fuel
programs are similar but not equivalent,
as we noted in our August 3, 2006 final
rule, in response to ACLPI's comment
that we had failed to account for
availability of similar diesel fuel in
Texas in assessing the feasibility of
using CARB diesel for nonroad engines.
See 71 FR at 43981-82.5

ACLPI also asserts that, because
CARB diesel is already approved in
California, it is also approved in the
applicable PADD. This is a reference to
the PADD restriction, which is
mentioned above and can be found in
section 211(c)(4)(C)(v)(V). Under the
PADD restriction, we are allowed to
approve a fuel if it is “approved in at
least one [SIP] in the applicable
[PADD].” Arizona is in PADD 5, the
same PADD as California, and Texas is
in PADD 3. Our approval would,
however, be subject to the other
restrictions listed and discussed above.
Thus, our approval must not cause an
increase in the number of fuel types
above those approved as of September 1,
2004, i.e., there must be “room” on the
Boutique Fuels List, and we must
consult with DOE on the effect of such
a fuel on fuel supply and distribution in
the affected or contiguous areas. As
earlier mentioned, CARB diesel is
approved into the California SIP. We
would therefore, not be prohibited from
approving CARB fuels for states within
PADD 5, if there were room on the

4 See July 29, 2008 Memorandum, “Summary of
total TxLED production volumes reported for 2007”
in the docket for this rulemaking. This summary
indicates that 41% of TXLED fuel volume consists
of fuel meeting the Alternative Emission Reduction
Plan compliance option, and 11% of TxLED fuel
volume consists of fuel meeting the TXLED
requirements for alternative diesel fuel
formulations. Forty-seven percent of TXxLED fuel
volume for 2007 consists of fuel meeting either the
California diesel fuel standards (except those for
small refiners) or the California certified alternative
fuel formulations (except those for small refiners).

5 We described two significant differences
between the two types of fuel: First, Texas LED
rules allow the use of substitutes for LED fuel that
achieve equivalent NOx reductions but not
necessarily equivalent PM reductions, and second,
Texas LED rules have been amended to remove the
ultra low sulfur requirement, which directly affects
PM emissions, from diesel fuel, while as of
September 1, 2006, there is now a 15 ppm sulfur
content requirement at the retail level for CARB
diesel fuel. See 71 FR at 43981-82. Compliance
option (4) mentioned above corresponds to the first
difference noted here.

Boutique Fuels List. At this time,
however, there is no room on the list,
and therefore, we are prohibited from
approving CARB diesel into Arizona’s
SIP since it would be a different fuel
type that is not already on the list.
Because CARB diesel fuel and Texas
LED fuel are not equivalent, as noted
above, the two are not interchangeable
on the Boutique Fuels List, and thus the
only type of low emission diesel fuel on
the Boutique Fuels List is the Texas LED
fuel program. This program is approved
into a SIP in PADD 3, but is not
approved into a SIP in the applicable
PADD, which is PADD 5. Thus, EPA is
further prohibited from approving a low
emission diesel fuel program into the
Arizona SIP because of the PADD
restriction.

B. Nonroad Engines and Equipment
Exhaust

Comment 3: Since EPA relies upon its
previous assessment in the August 3,
2006 final rule, ACLPI reasserts the
objections raised in its comments
submitted in response to that
rulemaking in its letter dated August 1,
2005.

Response: As noted in the June 8,
2007 proposed rule, EPA is not
changing its assessment in the August 3,
2006 final rule that requiring CARB
diesel fuel for the control of nonroad
engines and equipment exhaust is not
currently feasible and is therefore not
required as a BACM in the Maricopa
County area. Except as specifically
modified below, EPA is relying for this
final rule on its discussion of Nonroad
Engines and Equipment Exhaust in
Section I1.B(2) of the Agency’s July 1,
2005 proposed rule, 70 FR at 38066—
38067. We are also relying on our
responses to public comments on this
issue in Section II.B of our August 3,
2006 final rule, 71 FR at 43981-43983.

We note one further update to the
information in footnote 7 of the August
3, 2006 final rule. There are currently
thirteen, rather than six, approval letters
on the Texas LED fuel program Web
site ¢ providing for the use of alternative
diesel fuel formulations. The second
sentence in footnote 7 should now read
as follows: “Although Section 114.312(f)
provides that alternative diesel fuel
formulations must provide comparable
or better reductions of NOx and PM,
four of the thirteen alternative diesel
fuel formulation approval letters to date
have cited NOx reductions alone, or (in
one case) reductions of NOx and

6 As noted in footnote 7 of the August 3, 2006
final rule, the Web site location is: http://
www.tceq.state.tx.us/implementation/air/sip/
cleandiesel.html.
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hydrocarbons, but not PM, as the basis
of approval.”

Comment 4: ACLPI further asserts
that, with respect to EPA’s concerns that
nonroad diesel fuel users will refuel
outside the nonattainment area to avoid
paying the higher cost of CARB diesel,
the Texas LED rule provides guidance
for Arizona since it applies to 102
counties even though only 8 of those
counties are in the Houston
nonattainment area. Citing EPA’s
November 14, 2001 final rule approving
the Texas LED rule into the SIP, ACLPI
asserts that the principal reason for
extending the scope of the rule to so
many counties was to prevent refueling
outside the nonattainment area. 66 FR
57196, 57216. ACLPI states there is no
reason that a similar approach could not
be adopted in Arizona.

Response: In addition to the Texas
LED fuel program, EPA has approved
two other state fuel programs under
CAA Section 211(c)(4)(C) in which the
covered area included attainment areas
outside the nonattainment area for
which SIP approval was sought. See 66
FR 20927 (April 26, 2001) for the
Gasoline Volatility Program in Eastern
and Central Texas, and 67 FR 8200
(February 22, 2002) for the Gasoline
Sulfur and Volatility Program in
Atlanta, Georgia. In each of these three
cases, EPA’s approval of the state fuel
program in attainment areas was based
on the State’s demonstration that
emission reductions attributable to the
state fuel program in the attainment
areas was necessary to help achieve
attainment in the nonattainment area for
which SIP approval was sought.

Specifically, in the case of the Texas
LED fuel program, EPA noted three
reasons for Texas’ conclusion that
requiring LED fuel in the 110-county
covered area benefits the 8-county
Houston ozone nonattainment area.
First, it will help ensure that LED fuel
is used by intrastate and long-haul
trucks that travel through the
nonattainment area but purchase fuel in
Texas outside the nonattainment area
and within the covered area. Second, it
will help reduce possible transport of
ozone from the surrounding covered
areas to the nonattainment area. Third,
it will reduce the transport of NOx from
the surrounding covered areas to the
nonattainment area. See 66 FR at 57214
and 66 FR 36542, 36545.

ACLPI’s reference to EPA’s statement
at 66 FR 57216 is misquoted; in this part
of the November 14, 2001 final rule
approving the Texas LED rule into the
SIP, EPA stated that “‘a principal
purpose of extending the coverage of the
LED rule to the 102 counties outside the
8-county Houston nonattainment area is

to ensure that intrastate and long-haul
trucks traveling through the Houston
area but re-fueling outside the Houston
area are re-fueling with LED fuel.”
(Emphasis added.) Thus preventing re-
fueling with non-LED fuel outside the
Houston area was one of three reasons
for the expanded scope of the covered
area, as described above, but it was not
“the” principal reason, as ACLPI
mistakenly asserts.

With respect to the potential use of
CARB diesel fuel for nonroad engines
and equipment, the preemption of state
fuel controls in CAA section
211(c)(4)(A) does not extend to fuels
used solely in nonroad engines and
equipment and not for use in motor
vehicles. See 70 FR 38064, 38066 (July
1, 2005), 69 FR 38958, 39072-73 (June
29, 2004). The choice of covered areas
for a state diesel fuel program for
nonroad engines and equipment might
very well be affected, however, by the
same kinds of reasons that would
influence the design of the program if it
were to include diesel fuel for on-road
motor vehicles. We agree that the
possible enlargement of the covered area
beyond the nonattainment area is a
factor Arizona could consider in
evaluating the feasibility of a diesel fuel
program for nonroad engines and
equipment, but it is not the only factor
Arizona would need to consider.

Such an enlarged program might help
avoid the problem of re-fueling outside
the Maricopa County area, but it would
still face the same obstacles we have
evaluated in our prior notices, i.e., the
uncertainty of fuel availability and the
problem of fuel segregation and storage.
Additionally, we note that the
geographic considerations in assessing
potential re-fueling avoidance are
different in Arizona and Texas.
Population in the Houston-Galveston
ozone nonattainment area is about 22%
of the statewide population but
represents only 3% of the State’s land
area. By expanding the covered area to
include the Dallas-Fort Worth and
Beaumont-Port Arthur ozone
nonattainment areas as well as 95
nearby counties, the Texas LED fuel
program covers about 79% of statewide
population and 35% of the State’s land
area. By contrast, population in the
Phoenix nonattainment area is about
60% of statewide population but only
8% of the State’s land area. If a fuel
program were expanded to include Pima
County, which includes the next largest
metropolitan area in Arizona, the
population in the covered area would be
about 76% of statewide population but
only 16% of the State’s land area.

(Statistics are based on 2000 Census
Bureau data).”

C. MSM Demonstration and Extension
of Attainment Date

Comment 5: ACLPI states that,
because EPA did not undertake a new
analysis of CARB diesel as a MSM for
purposes of the attainment date
extension, ACLPI incorporates by
reference comments it submitted “in
response to previous rulemakings, as
well as the arguments and analysis set
forth in the Opening and Reply briefs
filed in Vigil * * * (specifically
Opening Brief, pp. 21-27; 8 Reply Brief,
pp. 9-18.)”

Response: The Vigil Court’s remand of
EPA’s approval of the attainment date
extension is limited. The Court
concluded that “[w]e also remand the
question of Arizona’s eligibility for the
extension, insofar as that question
depends on EPA’s determination
regarding MSM.” (Emphasis added.) 381
F.3d at 487. Therefore to the extent that
ACLPI intends to incorporate by
reference its comments and arguments
on aspects of the extension other than
MSM, it is precluded from raising them
in this rulemaking.

While ACLPI does not specify, we
assume that by “previous rulemakings”
it is referring to EPA’s proposed
approvals of the serious area PM-10
plan for the Maricopa County area at 65
FR 19964 (April 13, 2000) and 66 FR
50252 (October 2, 2001). ACLPI
commented on these proposed actions
in letters from Joy Herr-Cardillo to
Frances Wicher, EPA Region 9, dated
July 20, 2000 and November 1, 2001.
EPA has previously addressed the
arguments relating to MSM and the
attainment date extension as it relates to
MSM raised by ACLPI in its briefs and
these letters. See 67 FR at 48722-48725
and EPA’s Response Brief in Vigil at 10—
12 and 30-34. Discussions also relevant
to these issues can be found in EPA’s
proposed approvals of the serious area
PM-10 plan for the Maricopa County
area at 65 FR 19964 and 66 FR 50252.

II1. Final Action

EPA is again approving the BACM
demonstration in the MAG plan for the
source categories of on-road and
nonroad vehicle exhaust without CARB
diesel. EPA has concluded that it cannot
approve a CAA section 211(c)(4)(C)(i)
waiver for Arizona for CARB diesel
because the effect of such an approval
would unlawfully increase the total

7 See July 30, 2008 Memorandum, “Statistical
Data for Arizona and Texas Based on 2000 Census”’
in docket for this rulemaking.

8 EPA notes that the discussion of MSM begins on
p. 24 of ACLPI's Opening Brief.
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number of fuels approved into SIPs
under section 211(c)(4)(C) as of
September 1, 2004. Therefore, EPA is
again approving the BACM
demonstration in the MAG plan for the
on-road source category without CARB
diesel. Because EPA has found that
CARB diesel is not feasible for nonroad
engines and equipment because of the
uncertainties with fuel availability,
storage and segregation and concerns
about program effectiveness due to
owners and operators fueling outside
the Maricopa County area, we are again
approving BACM demonstration in the
MAG plan for the nonroad source
category without CARB diesel. For the
reasons discussed above, EPA is also
again approving the MSM
demonstration in the MAG plan and is
confirming that we appropriately
granted in 2002 and 2006 the State’s
request for an extension of the
attainment deadline for the area from
December 31, 2001 to December 31,
2006. These actions are codified at 40
CFR 52.123(j)(2), (4) and (7) and remain
in effect. See 67 FR at 48739.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175

(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Executive Order 12898
(59 FR 7629, February 16, 1994)
establishes a Federal policy for
incorporating environmental justice into
Federal agency actions by directing
agencies to identify and address, as
appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority and
low-income populations. Today’s action
will not have disproportionately high
and adverse effects on any communities
in the area, including minority and low-
income communities.

This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

The requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the

appropriate circuit by October 14, 2008.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Particulate matter, Reporting
and recordkeeping requirements.

Dated: August 4, 2008.

Laura Yoshii,

Acting Regional Administrator, Region IX.
[FR Doc. E8-18626 Filed 8—13-08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[EPA-R09-OAR-2008-0555; FRL-8701-7]

Delegation of National Emission
Standards for Hazardous Air Pollutants
for Source Categories; State of
Arizona, Arizona Department of
Environmental Quality, Pima County
Department of Environmental Quality

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: EPA is amending certain
regulations to reflect the current
delegation status of national emission
standards for hazardous air pollutants
(NESHAP) in Arizona. Several NESHAP
were delegated to the Arizona
Department of Environmental Quality
on June 4, 2008, and to the Pima County
Department of Environmental Quality
on June 16, 2008. The purpose of this
action is to update the listing in the
Code of Federal Regulations.

DATES: This rule is effective on October
14, 2008, without further notice, unless
EPA receives adverse comments by
September 15, 2008. If we receive such
comments, we will publish a timely
withdrawal in the Federal Register to
notify the public that this direct final
rule will not take effect.

ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2008-0555, by one of the
following methods:
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1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or delivery: Andrew Steckel
(AIR—4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or e-mail.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: Mae
Wang, EPA Region IX, (415) 947—4124,
wang.mae@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

1. Background
A. Delegation of NESHAP
B. ADEQ Delegations
C. PDEQ Delegations
II. EPA Action
III. Statutory and Executive Order Reviews

I. Background
A. Delegation of NESHAP

Section 112(1) of the Clean Air Act, as
amended in 1990 (CAA), authorizes
EPA to delegate to state or local air

pollution control agencies the authority
to implement and enforce the standards
set out in the Code of Federal
Regulations, Title 40 (40 CFR), part 63,
National Emission Standards for
Hazardous Air Pollutants for Source
Categories. On November 26, 1993, EPA
promulgated regulations, codified at 40
CFR part 63, Subpart E (hereinafter
referred to as “‘Subpart E”’), establishing
procedures for EPA’s approval of state
rules or programs under section 112(1)
(see 58 FR 62262). Subpart E was later
amended on September 14, 2000 (see 65
FR 55810).

Any request for approval under CAA
section 112(1) must meet the approval
criteria in 112(1)(5) and Subpart E. To
streamline the approval process for
future applications, a state or local
agency may submit a one-time
demonstration that it has adequate
authorities and resources to implement
and enforce any CAA section 112
standards. If such demonstration is
approved, then the state or local agency
would no longer need to resubmit a
demonstration of these same authorities
and resources for every subsequent
request for delegation of CAA section
112 standards. However, EPA maintains
the authority to withdraw its approval if
the State does not adequately
implement or enforce an approved rule
or program.

B. ADEQ) Delegations

On July 17, 1998, EPA published a
direct final action delegating to the
Arizona Department of Environmental
Quality (ADEQ) several NESHAP and
approving ADEQ’s delegation
mechanism for future standards (see 63
FR 38478). That action explained the
procedure for EPA to grant delegations
to ADEQ by letter, with periodic
Federal Register listings of standards
that have been delegated. On April 17,
2008, ADEQ requested delegation of the
following NESHAP contained in 40 CFR
part 63:

e Subpart DDDD—NESHAP: Plywood
and Composite Wood Products

¢ Subpart DDDDD—NESHAP for
Industrial, Commercial, and
Institutional Boilers and Process Heaters

On June 4, 2008, EPA granted
delegation to ADEQ for these NESHAP,
along with any amendments to
previously-delegated NESHAP, as of
July 1, 2006. Today’s action is serving
to notify the public of the June 4, 2008,
delegations and to codify these
delegations into the Code of Federal
Regulations.

C. PDEQ Delegations

On June 28, 1999, EPA published a
direct final action delegating to the Pima

County Department of Environmental
Quality (PDEQ) several NESHAP and
approving PDEQ’s delegation
mechanism for future standards (see 64
FR 34560). That action explained the
procedure for EPA to grant delegations
to PDEQ by letter, with periodic Federal
Register listings of standards that have
been delegated. On May 23, 2008, PDEQ
requested delegation of the following
NESHAP contained in 40 CFR part 63:

e Subpart J-NESHAP for Polyvinyl
Chloride and Copolymers Production

e Subpart MM—NESHAP for
Chemical Recovery Combustion Sources
at Kraft, Soda, Sulfite, and Stand-Alone
Semichemical Pulp Mills

e Subpart XX—National Emission
Standards for Ethylene Manufacturing
Process Units: Heat Exchange Systems
and Waste Operations

e Subpart DDDD—NESHAP: Plywood
and Composite Wood Products

e Subpart WWWWW-—National
Emission Standards for Hospital
Ethylene Oxide Sterilizers

e Subpart YYYYY—NESHAP for Area
Sources: Electric Arc Furnace
Steelmaking Facilities

e Subpart ZZZZZ—NESHAP for Iron
and Steel Foundries Area Sources

e Subpart BBBBBB—NESHAP for
Source Category: Gasoline Distribution
Bulk Terminals, Bulk Plants, and
Pipeline Facilities

e Subpart CCCCCCG—NESHAP for
Source Category: Gasoline Dispensing
Facilities

e Subpart DDDDDD—NESHAP for
Polyvinyl Chloride and Copolymers
Production Area Sources

e Subpart EEEEEE—NESHAP for
Primary Copper Smelting Area Sources

e Subpart FFFFFF—NESHAP for
Secondary Copper Smelting Area
Sources

e Subpart GGGGGG—NESHAP for
Primary Nonferrous Metals Area
Sources—Zinc, Cadmium, and
Beryllium

e Subpart HHHHHH—NESHAP:
Paint Stripping and Miscellaneous
Surface Coating Operations at Area
Sources

e Subpart LLLLLL—NESHAP for
Acrylic and Modacrylic Fibers
Production Area Sources

e Subpart MMMMMM—NESHAP for
Carbon Black Production Area Sources

e Subpart NNNNNN—NESHAP for
Chemical Manufacturing Area Sources:
Chromium Compounds

e Subpart OOOOOO—NESHAP for
Flexible Polyurethane Foam Production
and Fabrication Area Sources

e Subpart PPPPPP—NESHAP for
Lead Acid Battery Manufacturing Area
Sources

e Subpart QQQQQQ—NESHAP for
Wood Preserving Area Sources
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e Subpart RRRRRR—NESHAP for
Clay Ceramics Manufacturing Area
Sources

e Subpart SSSSSS—NESHAP for
Glass Manufacturing Area Sources

e Subpart TTTTTT—NESHAP for
Secondary Nonferrous Metals
Processing Area Sources

On June 16, 2008, EPA granted
delegation to PDEQ for these NESHAP,
along with any amendments to
previously-delegated NESHAP, as of
February 1, 2008. Today’s action is
serving to notify the public of the June
16, 2008, delegations and to codify these
delegations into the Code of Federal
Regulations.

II. EPA Action

Today’s document serves to notify the
public of the delegation of NESHAP to
ADEQ on June 4, 2008, and to PDEQ on
June 16, 2008. Today’s action will
codify these delegations into the Code of
Federal Regulations.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
delegation request that complies with
the provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7412(1);
40 CFR 63.91(b). Thus, in reviewing
state delegation submissions, our role is
to approve state choices, provided that
they meet the criteria of the CAA.
Accordingly, this action merely updates
the list of approved delegations in the
Code of Federal Regulations and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely

affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the
delegation submission is not approved
to apply in Indian country located in the
state, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 14, 2008.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of Section 112 of the Clean Air Act,
as amended, 42 U.S.C. 7412.

Dated: July 25, 2008.

Amy Zimpfer,
Acting Director, Air Division, Region IX.

m Title 40, chapter I, part 63 of the Code
of Federal Regulations is amended as
follows:

PART 63—[AMENDED]

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart E—Approval of State
Programs and Delegation of Federal
Authorities

m 2. Section 63.99 is amended by
revising paragraph (a)(3) to read as
follows:

§63.99 Delegated Federal authorities.

(a) * *x %

(3) The following table lists the
specific part 63 standards that have
been delegated unchanged to the air
pollution control agencies in the State of
Arizona. The (X) symbol is used to
indicate each category that has been
delegated.

DELEGATION STATUS FOR PART 63 STANDARDS—ARIZONA

Subpart Description ADEQ' | MCAQD2 | PDEQ3 | PCAQCD#4
A General ProViSIONS .........cooiiiiiiiiiieccee e e X X X X
Foi Synthetic Organic Chemical Manufacturing Industry ...........cccoccviiiniiiinne X X X X
G Synthetic Organic Chemical Manufacturing Industry: Process Vents, Storage X X X X
Vessels, Transfer Operations, and Wastewater.
Hois Organic Hazardous Air Pollutants: Equipment Leaks .........cccoccevviviieinienneennns X X X X
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DELEGATION STATUS FOR PART 63 STANDARDS—ARIZONA—Continued
Subpart Description ADEQ' | MCAQD2 | PDEQS3 | PCAQCD*
..................... Organic Hazardous Air Pollutants: Certain Processes Subject to the Nego- X X X X

tiated Regulation for Equipment Leaks.
Polyvinyl Chloride and Copolymers Production .............ccccoiiiiiiiiiinciinn,
COKE OVEN BAEIES ...ooieiiiieiieiiiie ettt
Perchloroethylene Dry Cleaning .........cccceerirrieeiieenie et
Hard and Decorative Chromium Electroplating and Chromium Anodizing
Tanks.
Ethylene Oxide Sterilization Facilities ...........cccoeiiiiiiiniiiiccc e
Industrial Process Cooling TOWETS .......ccceiiiiiiiiiiieiie et
Gasoline Distribution Facilities ..........ccocoeiiiiiiiii e
PUIP @NA PAPET ...ttt
Halogenated Solvent CIEaning .........cocceeiieeiieiiieiiie et
Group | Polymers and RESINS ........cocuiiiiiiiiiiiiiiicee e
Epoxy Resins Production and Non-Nylon Polyamides Production ....................
Secondary Lead SMENG .....ccceeiuiiiiiiiieiieeiee e
Phosphoric Acid Manufacturing Plants ..o
Phosphate Fertilizers Production Plants ............cccoiiiiiiiiinni e
Petroleum RefiNeries .........cooiiiiiii e
Off-Site Waste and Recovery Operations ..........ccccceeieeriiienieeieesie e
Magnetic Tape Manufacturing Operations ..............cccccoiiiiiiiiiniiiinies
Aerospace Manufacturing and Rework Facilities ..........ccccoevcieniiiiiniiniieies
Oil and Natural Gas Production Facilities ...............
Wood Furniture Manufacturing Operations ...
Printing and Publishing INAUSEIY ........cccviiiiiiiee e
Primary Aluminum Reduction Plants ............cccooieiiiiiiieee e
Chemical Recovery Combustion Sources at Kraft, Soda, Sulfite, and Stand-
Alone Semichemical Pulp Mills.
TaNKS—LEVEL T .o
CONTAINEIS ...ttt st en e ere e
Surface Impoundments .......
Individual Drain Systems
Closed Vent Systems, Control Devices, Recovery Devices and Routing to a
Fuel Gas System or a Process.
Equipment Leaks—Control Level 1 ...
Equipment Leaks—Control Level 2 ...........ccoeceeeeene
Oil-Water Separators and Organic-Water Separators
Storage Vessels (Tanks)—Control Level 2 ...............
Ethylene Manufacturing Process Units: Heat Exchange Systems and Waste
Operations.
Generic MACT Standards .........ccoceveeiiineeieneeeene e
Steel PICKING ..o
Mineral Wool ProdUCHION .........ccccuiiiiiiiiiiie ettt
Hazardous Waste Combustors
Pharmaceuticals Production ...........ccccoviiriiineennns
Natural Gas Transmission and Storage Facilities ..........cccccceniriiiniinniincenen,
Flexible Polyurethane Foam Production ............ccccooiieiiiieinneec e
Group [V Polymers and RESINS ......cceiiiiiiiiiiiieiierie et
Portland Cement Manufacturing INAUStry .........ccciiiiiiiiinieeeee e
Pesticide Active Ingredient Production ..........cccceeeiiiiiiiiiiinne e
Wool Fiberglass Manufacturing .........ccceeiiiiiiiiiieee e
Manufacture of Amino/Phenolic RESINS .........cccociviiiiniiiieiiceeeeeee e
Polyether Polyols ProduCtion ............cooceiiiiiiiiiiii e
Primary Copper SMERING ......coeiiiriiiieire s
Secondary Aluminum ProducCtioN ...........cccceiiiirieenieiieesee et
Primary Lead SmeltiNg .......cccoiiiiiiiiieie s
Petroleum Refineries: Catalytic Cracking, Catalytic Reforming, and Sulfur Re-
covery Units.
Publicly Owned Treatment WOrKS .........cccoiiiriieiiiiie e
Ferroalloys ProduCtion ...........coceiiiiiiiiiiiisi et
Municipal Solid Waste Landfills .........ccccccveiriiie i
Manufacturing of Nutritional Yeast ..........ccccociiiiiiiii e,
Plywood and Composite W0o0d ProducCtS .........cccceeemieriienieiiiieeneeeiee e
Organic Liquids Distribution (non-gasoling) ..........cccceveveeninienineenenece e
Miscellaneous Organic Chemical Manufacturing .........ccccceecveeneenieeenieniecneeeee,
Solvent Extraction for Vegetable Oil Production ..........ccccocoevieviniiiiniciciece
Wet-Formed Fiberglass Mat Production ............ccccovoieeiiieeenniieenee e
Surface Coating of Automobiles and Light-Duty Trucks .........ccceceevvniiiireenens
Paper and Other Web Coating ........cocuveiueiriiiiieiiienee e
Surface Coating of Metal Cans .........ccccoviiieiiiieneeeeee e
Miscellaneous Metal Parts and Products ............ccccociiiiniiiiiniiicccc,
Large APPlANCES ......coiiiiiieiee s
Printing, Coating, and Dyeing of Fabrics and Other Textiles ...........ccccvveennenne

XXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXX XXXXX XXXXX XXXXXXXXXXXXXXXXXXX XXXX

XXEXXXXXXXXXXXXXXXX XXXX

XX XXX XX XXX

XXXXXXXXX XXXXXXXXXXXXXXXXX XXXXX XXXXX XXXXXXXXXXXXXXXXXXX XXXX

XXX XX
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DELEGATION STATUS FOR PART 63 STANDARDS—ARIZONA—Continued

Description ADEQ' | MCAQD2 | PDEQ3 | PCAQCD#4

Surface Coating of Plastic Parts and Products ............ccccciiiiiiiiiiiiciiee X X |
Wood Building Products
Surface Coating of Metal Furniture ............cccccoooiiiiiiiiiii e
Surface Coating of Metal Coil ........oocuiiiiiiiiii e
Leather Finishing Operations ...........
Cellulose Products Manufacturing ...
Boat Manufacturing ..o
Reinforced Plastics Composites Production ..............cceceeveeiieenenniecnie e
Tire Manufacturing ..........ccccceviiiniiiiiiiinns
Stationary Combustion Turbines
Stationary Reciprocating Internal Combustion Engines ...........ccccccocoiiiiiicne
Lime Manufacturing Plants ..........cooiiiiiiiiie e
Semiconductor Manufacturing ...........cccceiiiiiiiiins
Coke Oven: Pushing, Quenching and Battery Stacks
Industrial, Commercial, and Institutional Boiler and Process Heaters ...............
Iron and Steel FOUNIES ........coocieiiiiieiieee e s
Integrated Iron and Steel ....
Site Remediation .........cccccevvvvvvenvniennene
Miscellaneous Coating Manufacturing ...........ccccociiiiiiiiiiiii s
Mercury Emissions from Mercury Cell Chlor-Alkali Plants ...........cccccceeiinieennen.
Brick and Structural Clay Products Manufacturing
Clay Ceramics Manufacturing ........ccccoeceenennieeeneen.
Asphalt Roofing and Processing ..........ccccceeiiiiiiiiiiniiciee
Flexible Polyurethane Foam Fabrication Operation ...........ccccceviviieeniienieennene
Hydrochloric Acid Production
Engine Test Cells/Stands ..............
Friction Products Manufacturing ...........cccceeiiiiiiiiiiiiiiccce e,
Taconite [ron Ore ProCESSING .....ccueiiiiiiiiiiiiieesiie ettt
Refractory Products Manufacturing .
Primary Magnesium Refining ...........
Hospital Ethylene Oxide SEeriliZers ... | e | v
Area Sources: Electric Arc Furnace Steelmaking Facilities ..........cccccoceviviieens
Iron and Steel Foundries Area SOUICES ..........ccoiviiiiiiiiiniiiieccce e
Gasoline Distribution Bulk Terminals, Bulk Plants, and Pipeline Facilities ........
Gasoline Dispensing Facilities ...........cccooiiviiiiiiiiiiii e | e | e,
Polyvinyl Chloride and Copolymers Production Area Sources
Primary Copper Smelting Area Sources ..........ccccceeceereerceeennnn.
Secondary Copper Smelting Area SOUICES .......cccocueriuieriieiienieesiee e
Primary Nonferrous Metals Area Sources—Zinc, Cadmium, and Beryllium ...... | .o | coviiiienenne
Paint Stripping and Miscellaneous Surface Coating Operations at Area | .......ccceeer | covrveeieene
Sources.
Acrylic and Modacrylic Fibers Production Area SOUICES .........cceveerieeeiiirieenins | evveerieeeiieens | eeerieeneeenees
Carbon Black Production Area SOUICES ..........coceeiiiiiiiiiieiiiieniieiiesieeseeneeenies | reveesiresieen | eeeireeseeens
Chemical Manufacturing Area Sources: Chromium Compounds ..........ccccceenee
Flexible Polyurethane Foam Production and Fabrication Area Sources
Lead Acid Battery Manufacturing Area Sources .........c.cccocveveeriieenieenns
Wood Preserving Area SOUICES ........ccccciiiiiiiiiiiiiiiie e | e | evesinineeans
Clay Ceramics Manufacturing Area SOUICES ........cccueriueereienieenieesiee e
Glass Manufacturing Area Sources ..........ccccvevveecieeneennne.
Secondary Nonferrous Metals Processing Area Sources

XXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXX

1 Arizona Department of Environmental Quality.
2Maricopa County Air Quality Department.

3Pima County Department of Environmental Quality.
4 Pinal County Air Quality Control District.

* * * * * FEDERAL COMMUNICATIONS (Commission or FCC) complies with
[FR Doc. E8-18748 Filed 8-13-08; 8:45 am] COMMISSION section 602(c) of the Warning, Alert and
. Response Network (WARN) Act b
PILLING CODE eeserer? 47 CFR Part 10 adogting rules that require non- !
[PS Docket No. 07-287; FCC 08-164] commercial educational (NCE) and
public broadcast television station
Commercial Mobile Alert System licensees and permittees to install

equipment and technologies that will
provide these licensees/permittees with
the ability to enable the distribution of
geo-targeted Commercial Mobile Alert

SUMMARY: In this document, the Federal ~ System (CMAS) alerts to participating
Communications Commission Commercial Mobile Service (CMS)

AGENCY: Federal Communications
Commission.

ACTION: Final rule.




Federal Register/Vol. 73, No. 158/ Thursday, August 14, 2008/Rules and Regulations

47551

providers. The Commission’s stated goal
is to implement section 602(c) in a
manner consistent with the CMAS
architecture and technologically neutral
rules the Commission adopted in the
CMAS First Report and Order. In this
document, the Commission also
complies with section 602(f) of the
WARN Act by adopting rules requiring
technical testing for commercial mobile
service providers that elect to transmit
emergency alerts and for the devices
and equipment used by such providers
for transmitting such alerts.

DATES: Effective October 14, 2008,
except for § 10.350 (a)(7) and (b), which
contain new or modified information
collection requirements that have not
been approved by OMB. After OMB has
approved them, the Commission will
publish a document in the Federal
Register announcing the effective date.
FOR FURTHER INFORMATION CONTACT:
Jeffery Goldthorp, Communications
Systems Analysis Division, Public
Safety and Homeland Security Bureau,
Federal Communications Commission at
(202) 418—1096.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s CMAS
Second Report and Order in PS Docket
No. 07-287, adopted and released on
July 8, 2008. The complete text of this
document is available for inspection
and copying during normal business
hours in the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
This document may also be purchased
from the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
in person at 445 12th Street, SW., Room
CY-B402, Washington, DC 20554, via
telephone at (202) 488-5300, via
facsimile at (202) 488-5563, or via e-
mail at FCC@BCPIWEB.COM.
Alternative formats (computer diskette,
large print, audio cassette, and Braille)
are available to persons with disabilities
by sending an e-mail to FCC504@fcc.gov
or calling the Consumer and
Governmental Affairs Bureau at (202)
418-0530, TTY (202) 418—0432. This
document is also available on the
Commission’s Web site at http://
www.fcc.gov.

Synopsis of the Order

1. Section 602(c) requires the
Commission to require “‘licensees and
permittees of noncommercial
educational broadcast stations or public
broadcast stations (as those terms are
defined in section 397(6) of the
Communications Act of 1934 (47 U.S.C.
397(6))) to install necessary equipment
and technologies on, or as part of, any
broadcast television digital signal

transmitter * * * ”” Section 397(6) of
the Communications Act defines the
terms ‘“‘noncommercial educational
broadcast station” and “public
broadcast station” to mean a television
or radio broadcast station which: (1)
Under the rules and regulations of the
Commission in effect on November 2,
1978, is eligible to be licensed by the
Commission as a noncommercial
educational radio or television
broadcast station and which is owned
and operated by a public agency or
nonprofit private foundation,
corporation, or association; or (2) is
owned and operated by a municipality
and which transmits only
noncommercial programs for education
purposes.

2. In the CMAS NPRM (73 FR 546,
January 3, 2008) the Commission sought
comment on the scope of section 602(c).
The Commission noted that although
the caption of section 602(c) refers to
digital television transmissions, it
mandates that the Commission impose
any equipment requirements on
licensees and permittees of NCE and
public broadcast stations as those terms
are defined under section 397(6) of the
Communications Act. That provision
references both radio and television
broadcast stations. The Commission
sought comment on this definition as it
relates to section 602(c) of the WARN
Act, and further asked whether it was a
fair reading of the language to conclude
that this section applies only to
licensees and permittees of NCE and
public broadcast television stations. The
Association of Public Television
Stations (APTS) noted in its comments
that datacasting and the equipment
required for it depends on the “unique
capabilities of digital television,” and
that accordingly, the section applies
only to digital television transmission.
DataFM asserted that section 602(c)
requires installation of equipment at all
NCE and public broadcast stations.

3. The Commission concluded that
Congress intended the equipment
requirements set forth in section 602(c)
of the WARN Act to apply only to
licensees and permittees of NCE and
public broadcast television stations and
not radio stations. Section 602(c)
requires that the Commission complete
a proceeding to require licensees and
permittees of NCE or public broadcast
stations to install necessary equipment
and technologies ““on, or as part of, any
broadcast television digital signal
transmitter” (emphasis added) to enable
the distribution of geographically
targeted alerts by CMS providers. This
language clearly shows that Congress
intended that these equipment
requirements apply only to NCE and

public broadcast television stations. The
use of the term “any”” indicates that if

a station lacks a television transmitter—
e.g., if the station is a radio broadcast
station—there is no installation
requirement. Additionally, APTS has
indicated that its ability to perform the
functions contemplated by section
602(c), enabling the distribution of
geographically targeted alerts by
participating CMS providers, is
dependent on capabilities unique to
digital television. For these reasons, the
Commission disagreed with DataFM’s
conclusion that section 602(c) requires
installation of equipment at all NCE and
public broadcast stations.

Section 602(c)—Necessary Equipment to
Support CMS Provider Geo-Targeting

4. In the CMAS NPRM the
Commission sought comment regarding
the equipment required by section
602(c) of the WARN Act. Specifically,
the Commission asked how this digital
television-based system would interface
with the CMAS. The Commission also
asked how the requirement regarding
the geo-targeting of CMAS alerts would
fit into a centrally administered CMAS
as envisioned by the Commercial
Mobile Service Alert Advisory
Committee (CMSAACQC). Further, the
Commision sought comment regarding
how the digital television-based system
would implement the message formats
defined by the “C” interface.

5. Apart from APTS, no commenters
addressed the specific type of
equipment that would need to be
installed to satisfy section 602(c) of the
WARN Act. In its comments and reply
comments, APTS argued that by
including section 602(c) in the WARN
Act, Congress required that datacasting,
and the equipment necessary for its
implementation, be part of the CMAS.
APTS further noted that datacasting
equipment would not be inconsistent
with the CMAS as recommended by the
CMSAAC, but rather would be “one
component of a comprehensive alert
and warning system that includes
necessary redundancies to ensure that
the public receives essential information
under any circumstances.” Such
redundancies, argued APTS, would
enhance the effectiveness and security
of the CMAS.

6. APTS listed four types of
equipment it says NCE/public broadcast
television stations would need to install
in order to transmit geo-targeted alerts
to participating CMS providers. In
listing this equipment, APTS
contemplated that the Public
Broadcasting System (PBS) would
receive CMAS alerts directly from the
Alert Gateway and transmit the CMAS
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alert data via national satellite feed to
NCE/public broadcast television
stations. NCE/public broadcast
television stations would then transmit
the geo-targeted CMAS alerts via their
digital television transmitters to CMS
Provider Gateways located in their
television service areas, providing a
redundant, alternate method of delivery
of CMAS alerts to CMS Provider
Gateways. APTS described the
equipment needed as follows:

e “Geo-targeting Systems.” According
to APTS, this equipment would have
the capability to activate those NCE and
public broadcast digital television
transmitters necessary to transmit the
CMAS alert to areas in which CMS
Provider Gateways are located, while all
other NCE and public broadcast digital
television transmitters would ignore the
CMAS alert transmission.

e “Groomers.” APTS stated that this
equipment (also referred to as “dynamic
bitrate capability”’) would automatically
adjust a selected program service’s
video bitrate to make room for CMAS
alert data when those data are present.
APTS stated that such a capability
would allow the licensee to have full
use of its transmission capability when
CMAS alert data are not present. APTS
argued that installation of this
equipment is necessary for each
licensee’s master control (with
redundancy) as well as at each
licensee’s remote transmitter sites (also
with redundancy).

e “Data Receivers.” APTS asserted
that this equipment is necessary for the
stations to receive the CMAS data from
PBS. APTS proposed that each master
control and each remote transmitter
have redundant receivers. APTS also
proposed that small satellite receive
antennas be installed for each remote
transmitter should the licensee’s data
distribution via its studio-to-transmitter
links be unavailable.

¢ PBS Equipment. Additionally,
according to APTS, PBS will require
equipment to route the CMAS data
around its other functions. APTS
reported that PBS will receive the
CMAS data from appropriate origination
point(s), process and bridge the data
around the master control systems, and
transmit the data via satellite to all
licensees, remote transmitters, and other
selected receive locations. APTS stated
that PBS will install redundant systems
at both its main Network Operations
Center (NOC) and its Disaster Recover
Site (DRS), as well as install both data
security and physical security at both
locations.

¢ Back-up Power Equipment. Finally,
APTS recommended that licensees of
NCE and public broadcast television

stations be required to install back-up
power equipment.

7. In order for NCE/public broadcast
television station licensees/permittees
to enable geo-targeting by participating
CMS providers, they must be able to
interface with the CMAS in a manner
consistent with the rules adopted in the
CMAS First Report and Order (73 FR
43099, July 24, 2008). According to the
Commission, the most appropriate way
for them to do this would be to install
equipment that will allow them to
receive CMAS alerts from the Alert
Gateway over an interface and then to
transmit such alerts to participating
CMS providers. Under such an
approach, licensees and permittees of
NCE/public broadcast television stations
would provide a redundant path by
which participating CMS providers
could receive geo-targeted alerts.
Accordingly, the Commission required
licensees and permittees of NCE/public
broadcast television stations to install
necessary equipment and technologies
at, or as part of, their digital television
transmitters that will provide them with
the capability to receive CMAS alerts
sent from the Alert Gateway over a
secure interface and to transmit the
alerts to the CMS Provider Gateways of
participating CMS providers.

8. As noted above, APTS
contemplated that licensees and
permittees of NCE/public broadcast
television stations will use datacasting
technology to receive and deliver CMAS
alerts to participating CMS providers.
While the Commission believed that
datacasting technology and the
associated equipment described above is
one way of meeting this requirement, it
did not want to foreclose other DTV
transmitter-based technologies that may
exist in the future. Accordingly, in
keeping with the technologically neutral
policy articulated in the CMAS First
Report and Order, the Commission’s
rules will allow, but not require, the use
of datacasting to fulfill the requirements
of section 602(c) and the Commission’s
rules, as long as NCE and public
broadcast television station licensees
and permittees do so in a manner
consistent with the Commission’s
CMAS rules, including the CMAS
architecture previously adopted in the
CMAS First Report and Order. The
Commission also recognized APTS’s
proposed use of datacasting assumes
that PBS will provide a feed from the
Alert Gateway to the NCE/public
broadcast station digital television
transmitters and associated receivers.
For purposes of this Order, the
Commission assumed that PBS or a
similarly situated entity will provide the
interface feed between the Alert

Gateway and the NCE/public broadcast
television stations. PBS or a similarly
situated entity must work with the Alert
Gateway Administrator to establish the
necessary interface by which CMAS
alerts will be sent to NCE and public
broadcast television stations.

9. The Commission further noted that
section 606(b) of the WARN Act
provides that NCE and public broadcast
station licensees and permittees shall be
compensated by the Assistant Secretary
of Commerce for Communications and
Information for reasonable costs
incurred in complying with the
requirements imposed pursuant to
section 602(c) of the WARN Act. The
Commission noted that some, if not all,
NCE and public broadcast television
stations may need this funding to
comply with the equipment
requirements the Commission adopted
in the CMAS Second Report and Order.
Accordingly, the Commission required
NCE and public broadcast television
station licensees and permittees to
install the required equipment no later
than 18 months from the date of receipt
of the funding permitted under section
606(b) of the WARN Act or 18 months
from the effective date of these rules,
whichever is later. The Commission
concluded that this should give NCE
and public broadcast television stations
adequate time to obtain any necessary
funding, determine the specific
equipment needed and acquire and
install that equipment.

10. According to the Commission, this
approach satisfies section 602(c) and
serves the public interest in that it
requires NCE and public broadcast
television station licensees and
permittees to install necessary
equipment on, or as part of, their digital
television transmitters to enable geo-
targeting by participating CMS
providers. The Commission concluded
that its approach also ensures that NCE
and public broadcast television station
licensees and permittees fulfill this
requirement in a way that complements
the CMAS architecture envisioned by
the CMSAAC and rules the Commission
adopted in the CMAS First Report and
Order. In adopting these rules in this
Second Report and Order, the
Commission provides participating CMS
providers with a redundant, alternate
distribution path by which they may
choose to receive geo-targeted CMAS
alerts from the Alert Gateway. As such,
this action will provide an increased
level of redundancy to the CMAS
architecture.

Section 602(f)—Testing

11. Section 602(f) of the WARN Act
states that the Commission ‘“shall
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require by regulation technical testing
for commercial mobile service providers
that elect to transmit emergency alerts
and for the devices and equipment used
by such providers for transmitting such
alerts.” In the CMAS NPRM, the
Commission sought comment on what
type of testing regime the Commission
should require. The Commission noted
that the CMSAAC proposed that, in
order to assure the reliability and
performance of this new system, certain
procedures for logging CMAS alerts at
the Alert Gateway and for testing the
system at the Alert Gateway and on an
end-to-end basis should be
implemented. The Commission sought
comment on these proposed procedures,
and asked whether they satisfied the
requirements of section 602(f) of the
WARN Act. The Commission also
sought comment on whether there
should be some form of testing of the
CMAS that sends test messages to the
mobile device and the subscriber. The
Commission noted that it had a testing
regime in place for the Emergency Alert
System (EAS), and asked whether the
EAS testing rules offered a model for
CMAS testing. The Commission noted
that in the EAS rules, internal system
tests are combined with tests that are
heard (or in some cases seen) by the
public, and asked whether some similar
form of test that alerts the public should
be required for the CMAS. The
Commission asked how subscribers
should be made aware of such tests if
testing were to involve subscribers.

12. Commenters generally supported
the testing regime recommended by the
CMSAAC. They did not object to testing
during development and internal
testing, and assumed that some sort of
logging of results will be part of the
ultimate testing process. For example,
the California Public Utilities
Commission (CAPUC) supported the
recommendations of the CMSAAC and
endorsed thorough testing before
deployment. Similarly, the National
Emergency Numbering Association
(NENA) endorsed testing and noted that
there needs to be ample time devoted to
testing the CMAS before its deployment.
According to the Wireless RERC, there
is a need to develop a thorough testing
regime to ensure that the CMAS will be
accessible and inclusive of all people,
including those with disabilities and
those who do not speak English.

13. Although all parties that
commented on the testing issue agree
that a thorough testing regime is
essential for an effective CMAS, the
parties differ regarding the timing of
tests, or whether testing should affect
end-users. For example, T-Mobile,
Nokia, and Alltel all supported testing,

but recommended that the Commission
follow the CMSAAC recommendations
that end-to-end testing be defined as
testing between the Alert initiator and
the Alert Gateway, and that there be no
testing that involves the end-user.
According to Nokia, end-user testing
would cause unnecessary network use

and would result in customer confusion.

AT&T agreed that any CMAS testing
regime should follow the CMSAAGC
recommendations and asserted that “the
EAS testing rules do not provide an
effective model for testing the CMAS.”
In its reply comments, Interstate
Wireless supported testing to end-user
“test units.” Similarly, by supporting
the EAS testing regime as a model for
testing the CMAS, CAPUC inherently
supported testing to end-users. CellCast
recommended a separate rulemaking for
testing, and believes that testing to the
end-user is appropriate. In its reply
comments, CellCast also recommended
that the Commission adopt a monthly
end-to-end testing requirement.

14. In ex parte comments submitted
on May 23, 2008, CTIA submitted a
proposal for testing requirements that
were developed together with Alltel,
AT&T, Sprint Nextel, T-Mobile and
Verizon Wireless. Under CTIA’s
proposal, participating CMS providers
would participate in monthly testing of
the CMAS system. The monthly test
would be initiated by the federally-
administered Alert Gateway at a set day
and time and would be distributed
through the commercial mobile service
provider infrastructure and by
participating CMS providers over their
networks. Upon receipt of the test
message, participating CMS providers
would have a 24-hour window to
distribute the test message in their
CMAS coverage areas in a manner that
avoids congestion or other adverse
effects on their networks. Under CTIA’s
proposal, mobile devices supporting
CMAS would not be required to support
reception of the required monthly test
and participating CMS providers would
not be required to deliver required
monthly tests to subscriber handsets,
but a participating CMS provider may
provide mobile devices with the
capability for receiving these tests.
CTIA’s testing proposal also featured
regular testing from the “C” interface to
ensure the ability of the Federal Alert
Gateway to communicate with the CMS
Provider Gateway.

15. The Commission agreed with the
CMSAAC and most commenters that
periodic testing of all components of the
CMAS, including the CMS provider’s
components would serve the public
interest and is consistent with the
WARN Act. Accordingly, as

recommended by CTIA and several CMS
providers, the Commission will require
each participating CMS provider to
participate in monthly testing of CMAS
message delivery to the CMS Provider
Gateway and within the CMS providers’
infrastructure. CMS providers must
receive these required monthly test
messages and must also distribute those
test messages to their coverage area
within 24 hours of receipt by the CMS
Provider Gateway. CMS providers may
determine how this delivery will be
accomplished and may stagger the
delivery of the required monthly test
message over time and over geographic
subsets of their coverage area to manage
the traffic loads and accommodate
maintenance windows. Participating
CMS providers must keep an automated
log of required monthly test messages
received by the CMS Provider Gateway
from the Federal Alert Gateway.

16. CMAS required monthly tests will
be initiated only by the Federal Alert
Gateway Administrator using a defined
test message; real event codes and alert
messages may not be used for test
messages. A participating CMS provider
may forego these monthly tests if pre-
empted by actual alert traffic or in the
event of unforeseen conditions in the
CMS provider’s infrastructure, but shall
indicate this condition by a response
code to the Federal Alert Gateway. The
Commission will not require that CMS
providers make available mobile devices
that support reception of the required
monthly test. The Commission will,
however, allow CMS providers to
choose to do so. CMS providers that
choose not to make the required
monthly test available to subscribers
must find alternate methods of ensuring
that subscriber handsets will be able to
receive CMAS alert messages.

17. The Commision also adopted
CTIA’s recommendation that, in
addition to the required monthly test,
there should be periodic testing of the
interface between the Federal Alert
Gateway and each CMS Provider
Gateway to ensure the availability and
viability of both gateway functions.
Additional periodic testing to ensure
that the Federal Alert Gateway is able to
deliver CMAS alerts to the CMS
Provider Gateway will further
strengthen the reliability of the CMAS.
CMS Provider Gateways must send an
acknowledgement upon receipt of these
interface test messages. CMS providers
must comply with these testing
requirements no later than the date of
deployment of the CMAS, which is the
date that CMAS development is
complete and the CMAS is functional
and capable of providing alerts to the
public. All of these testing requirements
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are consistent with the testing
procedures advocated by CTIA. The
Commission declined to adopt some of
the specific testing requirements that
CTIA suggested, such as designating a
specific day and time for the required
monthly test and defining the exact
parameters and content of the required
monthly test, the expiration time for the
required monthly test, and specific
details of the periodic tests of the
interface between the Federal Alert
Gateway and participating CMS
Provider Gateways. Because the CMAS
must still undergo significant
development and the Federal Alert
Aggregator and Gateway have just
recently been identified, the
Commission believed it would be
premature to adopt such specific testing
requirements at this time.

Procedural Matters

A. Final Paperwork Reduction Act
Analysis

18. This Second Report and Order
adopts a new or revised information
collection requirement subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104-13. This
requirement will be submitted to the
Office of Management and Budget
(OMB) for review under section 3507 of
the PRA. The Commission also will
publish a separate notice in the Federal
Register inviting comment on the new
or revised information collection
requirements adopted in this
proceeding. The requirement will not go
into effect until OMB has approved it
and the Commission has published a
notice announcing the effective date of
the information collection requirement.
In addition, the Commission noted that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
it will seek specific comment on how
the Commission might “further reduce
the information collection burden for
small business concerns with fewer than
25 employees.”

B. Report to Congress

19. The Commission will send a copy
of the CMAS Second Report and Order
in a report to be sent to Congress and
the Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

Final Regulatory Flexibility Analysis

20. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Notice of Proposed Rulemaking in
PSHSB Docket 07-287 (CMAS NPRM).

The Commission sought written public
comments on the proposals in the
CMAS NPRM, including comment on
the IRFA. Comments on the IRFA were
to have been explicitly identified as
being in response to the IRFA and were
required to be filed by the same
deadlines as that established in section
IV of the CMAS NPRM for other
comments to the CMAS NPRM. The
Commission sent a copy of the CMAS
NPRM, including the IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA). In
addition, the CMAS NPRM and IRFA
were published in the Federal Register.
This present Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.

21. Need for, and Objectives of, the
Order. Section 602(c) of the WARN Act
requires the Commission to, “[w]ithin
90 days after the date on which the
Commission adopts relevant technical
standards based on recommendations of
the Commercial Mobile Service Alert
Advisory Committee . . . complete a
proceeding to require licensees and
permittees of noncommercial
educational broadcast stations or public
broadcast stations (as those terms are
defined in section 397(6) of the
Communications Act of 1934 (47 U.S.C.
397(6))) to install necessary equipment
and technologies on, or as part of, any
broadcast television digital signal
transmitter to enable the distribution of
geographically targeted alerts by
commercial mobile service providers
that have elected to transmit emergency
alerts under this section.” Although the
CMAS NPRM solicited comment on
issues related to section 602(a) (CMAS
Technical requirements) and 602(b)
(CMS provider election to the CMAS),
this Second Report and Order only
addresses issues raised by sections
602(c) and 602(f) of the WARN Act.
Accordingly, this FRFA only addressees
the manner in which any commenters to
the IRFA addressed the Commission’s
adoption of rules regarding NCE and
public television licensee’s installation
of digital television transmission towers
retransmission equipment, as required
by section 602(c) of the WARN Act, and
the Commission’s adoption of rules for
testing the CMAS as required by section
602(f) of the WARN Act.

22. This Second Report and Order
adopts further rules necessary to enable
CMS alerting capability for CMS
providers who elect to transmit
emergency alerts to their subscribers.
Specifically, the Order adopts rules that
require NCE and public television
stations to install on, or as part of, any
broadcast television digital signal
transmitter equipment to enable the
distribution of geographically targeted

alerts by commercial mobile service
providers that have elected to transmit
CMAS alerts. This equipment will
interface with the CMAS Alert Gateway
and enable the transmission of the
national CMAS alert feed from the
CMAS Alert Gateway to all covered
broadcast television digital towers. As
the Commission discussed in greater
detail below, it is necessary that NCE
and public broadcast television stations
install this equipment to further enable
the distribution of geographically
targeted alerts by CMS providers that
participate in the CMAS. The
installation and operation of this
equipment is consistent with the
technologically neutral requirements
adopted in the CMAS First Report and
Order.

23-24. Summary of Significant Issues
Raised by Public Comments in Response
to the IRFA. There were no comments
filed that specifically addressed the
IRFA. The only commenter that
explicitly identified itself as a small
business was Interstate Wireless, Inc.,
whose comments addressed only the
technical requirements and protocols
relevant to section 602(a) of the WARN
Act. Interstate Wireless Inc.’s comments
were addressed in the CMAS First
Report and Order.

25. Description and Estimate of the
Number of Small Entities to Which
Rules Will Apply. The RFA directs
agencies to provide a description of,
and, where feasible, an estimate of, the
number of small entities that may be
affected by the rules adopted herein.
The RFA generally defines the term
“small entity” as having the same
meaning as the terms ‘““small business,”
“small organization,” and ‘““small
governmental jurisdiction.” In addition,
the term “small business’” has the same
meaning as the term “small business
concern” under the Small Business Act.
A “small business concern” is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).

26. Wireless Telecommunications
Carriers (except Satellite). Since 2007,
the SBA has recognized wireless firms
within this new, broad, economic
census category. Prior to that time, the
SBA had developed a small business
size standard for wireless firms within
the now-superseded census categories of
“Paging” and “Cellular and Other
Wireless Telecommunications.” Under
the present and prior categories, the
SBA has deemed a wireless business to
be small if it has 1,500 or fewer
employees. Because Census Bureau data
are not yet available for the new
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category, the Commission will estimate
small business prevalence using the
prior categories and associated data. For
the first category of Paging, data for
2002 show that there were 807 firms
that operated for the entire year. Of this
total, 804 firms had employment of 999
or fewer employees, and three firms had
employment of 1,000 employees or
more. For the second category of
Cellular and Other Wireless
Telecommunications, data for 2002
show that there were 1,397 firms that
operated for the entire year. Of this
total, 1,378 firms had employment of
999 or fewer employees, and 19 firms
had employment of 1,000 employees or
more. Thus, using the prior categories
and the available data, the Commission
estimates that the majority of wireless
firms can be considered small.

27. Cellular Radiotelephone Service.
As noted, the SBA has developed a
small business size standard for small
businesses in the category “Wireless
Telecommunications Carriers (except
satellite).” Under that SBA category, a
business is small if it has 1,500 or fewer
employees. Since 2007, the SBA has
recognized wireless firms within this
new, broad, economic census category.
Prior to that time, the SBA had
developed a small business size
standard for wireless firms within the
now-superseded census categories of
“Paging” and ‘““Cellular and Other
Wireless Telecommunications.”
Accordingly, the pertinent data for this
category is contained within the prior
Wireless Telecommunications Carriers
(except Satellite) category. For the
category of Cellular and Other Wireless
Telecommunications, data for 2002
show that there were 1,397 firms that
operated for the entire year. Of this
total, 1,378 firms had employment of
999 or fewer employees, and 19 firms
had employment of 1,000 employees or
more. Thus, using the prior category and
the available data, the Commission
estimated that the majority of wireless
firms can be considered small.

28. Auctions. Initially, the
Commission notes that, as a general
matter, the number of winning bidders
that qualify as small businesses at the
close of an auction does not necessarily
represent the number of small
businesses currently in service. Also,
the Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.

29. Broadband Personal
Communications Service. The
broadband Personal Communications
Service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held

auctions for each block. The
Commission has created a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years. For Block
F, an additional small business size
standard for “very small business” was
added and is defined as an entity that,
together with its affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. These small business size
standards, in the context of broadband
PCS auctions, have been approved by
the SBA. No small businesses within the
SBA-approved small business size
standards bid successfully for licenses
in Blocks A and B. There were 90
winning bidders that qualified as small
entities in the C Block auctions. A total
of 93 “small” and ““very small”” business
bidders won approximately 40 percent
of the 1,479 licenses for Blocks D, E, and
F. On March 23, 1999, the Commission
reauctioned 155 C, D, E, and F Block
licenses; there were 113 small business
winning bidders. On January 26, 2001,
the Commission completed the auction
of 422 C and F PCS licenses in Auction
35. Of the 35 winning bidders in this
auction, 29 qualified as ““small” or “very
small” businesses. Subsequent events
concerning Auction 35, including
judicial and agency determinations,
resulted in a total of 163 C and F Block
licenses being available for grant.

30. Narrowband Personal
Communications Service. The
Commission held an auction for
narrowband Personal Communications
Service (PCS) licenses that commenced
on July 25, 1994, and closed on July 29,
1994. A second commenced on October
26, 1994 and closed on November 8,
1994. For purposes of the first two
narrowband PCS auctions, ‘“small
businesses” were entities with average
gross revenues for the prior three
calendar years of $40 million or less.
Through these auctions, the
Commission awarded a total of forty-one
licenses, 11 of which were obtained by
four small businesses. To ensure
meaningful participation by small
business entities in future auctions, the
Commission adopted a two-tiered small
business size standard in the
Narrowband PCS Second Report and
Order. A “small business” is an entity
that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of
not more than $40 million. A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more

than $15 million. The SBA has
approved these small business size
standards. A third auction commenced
on October 3, 2001 and closed on
October 16, 2001. Here, five bidders
won 317 (MTA and nationwide)
licenses. Three of these claimed status
as a small or very small entity and won
311 licenses.

31. Wireless Communications Service.
This service can be used for fixed,
mobile, radiolocation, and digital audio
broadcasting satellite uses in the 2305—
2320 MHz and 2345-2360 MHz bands.
The Commission defined ‘““‘small
business” for the wireless
communications service (WCS) auction
as an entity with average gross revenues
of $40 million for each of the three
preceding years, and a ‘“very small
business” as an entity with average
gross revenues of $15 million for each
of the three preceding years. The SBA
has approved these definitions. The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, which commenced on April 15,
1997 and closed on April 25, 1997, there
were seven bidders that won 31 licenses
that qualified as very small business
entities, and one bidder that won one
license that qualified as a small business
entity.

32. 700 MHz Guard Bands Licenses.
In the 700 MHz Guard Bands Order, the
Commission adopted size standards for
“small businesses” and ‘“‘very small
businesses’” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. A small business in this
service is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $40 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. SBA approval of these
definitions is not required. An auction
of 52 Major Economic Area (MEA)
licenses for each of two spectrum blocks
commenced on September 6, 2000, and
closed on September 21, 2000. Of the
104 licenses auctioned, 96 licenses were
sold to nine bidders. Five of these
bidders were small businesses that won
a total of 26 licenses. A second auction
of remaining 700 MHz Guard Bands
licenses commenced on February 13,
2001, and closed on February 21, 2001.
All eight of the licenses auctioned were
sold to three bidders. One of these
bidders was a small business that won
a total of two licenses. Subsequently, in
the 700 MHz Second Report and Order,
the Commission reorganized the
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licenses pursuant to an agreement
among most of the licensees, resulting
in a spectral relocation of the first set of
paired spectrum block licenses, and an
elimination of the second set of paired
spectrum block licenses (many of which
were already vacant, reclaimed by the
Commission from Nextel). A single
licensee that did not participate in the
agreement was grandfathered in the
initial spectral location for its two
licenses in the second set of paired
spectrum blocks. Accordingly, at this
time there are 54 licenses in the 700
MHz Guard Bands.

33. 700 MHz Band Commercial
Licenses. There is 80 megahertz of non-
Guard Band spectrum in the 700 MHz
Band that is designated for commercial
use: 698-757, 758-763, 776—-787, and
788-793 MHz Bands. With one
exception, the Commission adopted
criteria for defining two groups of small
businesses for purposes of determining
their eligibility for bidding credits at
auction. These two categories are: (1)
“Small business,” which is defined as
an entity that has attributed average
annual gross revenues that do not
exceed $15 million during the preceding
three years; and (2) “very small
business,” which is defined as an entity
with attributed average annual gross
revenues that do not exceed $40 million
for the preceding three years. In Block
C of the Lower 700 MHz Band (710-716
MHz and 740-746 MHz), which was
licensed on the basis of 734 Gellular
Market Areas, the Commission adopted
a third criterion for determining
eligibility for bidding credits: an
“entrepreneur,” which is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.
The SBA has approved these small size
standards.

34. An auction of 740 licenses for
Blocks C (710-716 MHz and 740-746
MHz) and D (716—722 MHz) of the
Lower 700 MHz Band commenced on
August 27, 2002, and closed on
September 18, 2002. Of the 740 licenses
available for auction, 484 licenses were
sold to 102 winning bidders. Seventy-
two of the winning bidders claimed
small business, very small business, or
entrepreneur status and won a total of
329 licenses. A second auction
commenced on May 28, 2003, and
closed on June 13, 2003, and included
256 licenses: five EAG licenses and 251
CMA licenses. Seventeen winning
bidders claimed small or very small
business status and won 60 licenses,
and nine winning bidders claimed
entrepreneur status and won 154
licenses.

35. The remaining 62 megahertz of
commercial spectrum is currently
scheduled for auction on January 24,
2008. As explained above, bidding
credits for all of these licenses will be
available to “small businesses” and
“very small businesses.”

36. Advanced Wireless Services. In
the AWS—-1 Report and Order, the
Commission adopted rules that affect
applicants who wish to provide service
in the 1710-1755 MHz and 2110-2155
MHz bands. The Commission did not
know precisely the type of service that
a licensee in these bands might seek to
provide. Nonetheless, the Commission
anticipated that the services that will be
deployed in these bands may have
capital requirements comparable to
those in the broadband Personal
Communications Service (PCS), and that
the licensees in these bands will be
presented with issues and costs similar
to those presented to broadband PCS
licensees. Further, at the time the
broadband PCS service was established,
it was similarly anticipated that it
would facilitate the introduction of a
new generation of service. Therefore,
the AWS—-1 Report and Order adopts the
same small business size definition that
the Commission adopted for the
broadband PCS service and that the SBA
approved. In particular, the AWS—1
Report and Order defines a ““small
business” as an entity with average
annual gross revenues for the preceding
three years not exceeding $40 million,
and a “very small business” as an entity
with average annual gross revenues for
the preceding three years not exceeding
$15 million. The AWS—1 Report and
Order also provides small businesses
with a bidding credit of 15 percent and
very small businesses with a bidding
credit of 25 percent.

37. Common Carrier Paging. As noted,
the SBA has developed a small business
size standard for wireless firms within
the broad economic census category of
“Wireless Telecommunications Carriers
(except Satellite).” Under this category,
the SBA deems a business to be small
if it has 1,500 or fewer employees. Since
2007, the SBA has recognized wireless
firms within this new, broad, economic
census category. Prior to that time, the
SBA had developed a small business
size standard for wireless firms within
the now-superseded census categories of
“Paging” and “Cellular and Other
Wireless Telecommunications.” Under
the present and prior categories, the
SBA has deemed a wireless business to
be small if it has 1,500 or fewer
employees. Because Census Bureau data
are not yet available for the new
category, the Commission estimates
small business prevalence using the

prior categories and associated data. For
the first category of Paging, data for
2002 show that there were 807 firms
that operated for the entire year. Of this
total, 804 firms had employment of 999
or fewer employees, and three firms had
employment of 1,000 employees or
more. For the second category of
Cellular and Other Wireless
Telecommunications, data for 2002
show that there were 1,397 firms that
operated for the entire year. Of this
total, 1,378 firms had employment of
999 or fewer employees, and 19 firms
had employment of 1,000 employees or
more. Thus, using the prior categories
and the available data, the Commission
estimates that the majority of wireless
firms can be considered small. Thus,
under this category, the majority of
firms can be considered small.

38. In the Paging Third Report and
Order, the Commission developed a
small business size standard for “small
businesses” and ‘““very small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. A “small business” is an
entity that, together with its affiliates
and controlling principals, has average
gross revenues not exceeding $15
million for the preceding three years.
Additionally, a “very small business” is
an entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.
The SBA has approved these small
business size standards. An auction of
Metropolitan Economic Area licenses
commenced on February 24, 2000, and
closed on March 2, 2000. Of the 985
licenses auctioned, 440 were sold. Fifty-
seven companies claiming small
business status won. Also, according to
Commission data, 365 carriers reported
that they were engaged in the provision
of paging and messaging services. Of
those, the Commission estimates that
360 are small, under the SBA-approved
small business size standard.

39. Wireless Communications Service.
This service can be used for fixed,
mobile, radiolocation, and digital audio
broadcasting satellite uses. The
Commission established small business
size standards for the wireless
communications service (WCS) auction.
A “small business” is an entity with
average gross revenues of $40 million
for each of the three preceding years,
and a “very small business” is an entity
with average gross revenues of $15
million for each of the three preceding
years. The SBA has approved these
small business size standards. The
Commission auctioned geographic area
licenses in the WCS service. In the
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auction, there were seven winning
bidders that qualified as “very small
business” entities, and one that
qualified as a “‘small business” entity.

40. Wireless Communications
Equipment Manufacturers. While these
entities are merely indirectly affected by
the Commission’s action, the
Commission described them to achieve
a fuller record. The Census Bureau
defines this category as follows: “This
industry comprises establishments
primarily engaged in manufacturing
radio and television broadcast and
wireless communications equipment.
Examples of products made by these
establishments are: transmitting and
receiving antennas, cable television
equipment, GPS equipment, pagers,
cellular phones, mobile
communications equipment, and radio
and television studio and broadcasting
equipment.” The SBA has developed a
small business size standard for Radio
and Television Broadcasting and
Wireless Communications Equipment
Manufacturing, which is: all such firms
having 750 or fewer employees.
According to Census Bureau data for
2002, there were a total of 1,041
establishments in this category that
operated for the entire year. Of this
total, 1,010 had employment of under
500, and an additional 13 had
employment of 500 to 999. Thus, under
this size standard, the majority of firms
can be considered small.

41. Radio and Television
Broadcasting and Wireless
Communications Equipment
Manufacturing. The Census Bureau
defines this category as follows: “This
industry comprises establishments
primarily engaged in manufacturing
radio and television broadcast and
wireless communications equipment.
Examples of products made by these
establishments are: transmitting and
receiving antennas, cable television
equipment, GPS equipment, pagers,
cellular phones, mobile
communications equipment, and radio
and television studio and broadcasting
equipment.” The SBA has developed a
small business size standard for Radio
and Television Broadcasting and
Wireless Communications Equipment
Manufacturing, which is: all such firms
having 750 or fewer employees.
According to Census Bureau data for
2002, there were a total of 1,041
establishments in this category that
operated for the entire year. Of this
total, 1,010 had employment of under
500, and an additional 13 had
employment of 500 to 999. Thus, under
this size standard, the majority of firms
can be considered small.

42. Software Publishers. While these
entities are merely indirectly affected by
the Commission’s action, it is describing
them to achieve a fuller record. These
companies may design, develop or
publish software and may provide other
support services to software purchasers,
such as providing documentation or
assisting in installation. The companies
may also design software to meet the
needs of specific users. The SBA has
developed a small business size
standard of $23 million or less in
average annual receipts for the category
of Software Publishers. For Software
Publishers, Census Bureau data for 2002
indicate that there were 6,155 firms in
the category that operated for the entire
year. Of these, 7,633 had annual receipts
of under $10 million, and an additional
403 firms had receipts of between $10
million and $24, 999,999. For providers
of Custom Computer Programming
Services, the Census Bureau data
indicate that there were 32,269 firms
that operated for the entire year. Of
these, 31,416 had annual receipts of
under $10 million, and an additional
565 firms had receipts of between $10
million and $24,999,999. Consequently,
the Commission estimates that the
majority of the firms in this category are
small entities that may be affected by
the Commission’s action.

43. NCE and Public Broadcast
Stations. The Census Bureau defines
this category as follows: “This industry
comprises establishments primarily
engaged in broadcasting images together
with sound. These establishments
operate television broadcasting studios
and facilities for the programming and
transmission of programs to the public.”
The SBA has created a small business
size standard for Television
Broadcasting entities, which is: such
firms having $13 million or less in
annual receipts. According to
Commission staff review of the BIA
Publications, Inc., Master Access
Television Analyzer Database as of May
16, 2003, about 814 of the 1,220
commercial television stations in the
United States had revenues of $12
(twelve) million or less. The
Commission notes, however, that in
assessing whether a business concern
qualifies as small under the above
definition, business (control) affiliations
must be included. The Commission’s
estimate, therefore, likely overstates the
number of small entities that might be
affected by the Commission’s action,
because the revenue figure on which it
is based does not include or aggregate
revenues from affiliated companies.

44, In addition, an element of the
definition of ““small business” is that the
entity not be dominant in its field of

operation. The Commission is unable at
this time to define or quantify the
criteria that would establish whether a
specific television station is dominant
in its field of operation. Accordingly,
the estimate of small businesses to
which rules may apply do not exclude
any television station from the
definition of a small business on this
basis and are therefore over-inclusive to
that extent. Also as noted, an additional
element of the definition of “‘small
business” is that the entity must be
independently owned and operated.
The Commission notes that it is difficult
at times to assess these criteria in the
context of media entities and the
Commission’s estimates of small
businesses to which they apply may be
over-inclusive to this extent. There are
also 2,117 low power television stations
(LPTV). Given the nature of this service,
the Commission will presume that all
LPTV licensees qualify as small entities
under the above SBA small business
size standard.

45. The Commission has, under SBA
regulations, estimated the number of
licensed NCE television stations to be
380. The Commission notes, however,
that, in assessing whether a business
concern qualifies as small under the
above definition, business (control)
affiliations must be included. The
Commission’s estimate, therefore, likely
overstates the number of small entities
that might be affected by the
Commission’s action, because the
revenue figure on which it is based does
not include or aggregate revenues from
affiliated companies. The Commission
does not compile and otherwise does
not have access to information on the
revenue of NCE stations that would
permit it to determine how many such
stations would qualify as small entities.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

46. This Report and Order may
contain new information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. If the Commission
determines that the Report and Order
contains collection subject to the PRA,
it will be submitted to the Office of
Management and Budget (OMB) for
review under section 3507(d) of the PRA
at an appropriate time. At that time,
OMB, the general public, and other
Federal agencies will be invited to
comment on the new or modified
information collection requirements
contained in this proceeding. In
addition, the Commission notes that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
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Law 107-198, see 44 U.S.C. 3506(c)(4),
the Commission previously sought
specific comment on how the
Commission might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.

Steps Taken To Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered

47. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): ““(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.”

48. As noted in paragraph 2 above,
this Second Report and Order deals only
with the WARN Act section 602 (c)
requirement that the Commission
complete a proceeding to require
licensees and permittees of
noncommercial educational broadcast
stations or public broadcast stations to
install necessary equipment and
technologies on, or as part of, any
broadcast television digital signal
transmitter to enable the distribution of
geographically targeted alerts by
commercial mobile service providers
that have elected to transmit emergency
alerts under this section.” Many of the
entities affected by this Second Report
and Order are the member stations for
the Association of Public Broadcasters
(APTS), which was a member of the
CMSAAC. Further, in its formation of
the CMSAAC, the Commission made
sure to include representatives of small
businesses among the advisory
committee members. The CMAS NPRM
also sought comment on a number of
alternatives to the recommendations of
the CMSAAG, such as the Digital EAS.
In its consideration of this and other
alternatives the CMSAAC
recommendations, the Commission has
attempted to impose minimal regulation
on small entities to the extent consistent
with the goal of advancing its public
safety mission by adopting technical
requirements, standards and protocols
for a CMAS that CMS providers would
elect to provide alerts and warnings to
their customers. The Commission’s
action in this Second Report and Order

neither requires nor forecloses the exact
outcome requested by the entities most
affected, as represented by APTS.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

49. None.

Report to Congress

50. The Commission will send a copy
of the CMAS Second Report and Order,
including this FRFA, in a report to be
sent to Congress pursuant to the
Congressional Review Act. In addition,
the Commission will send a copy of the
Second Report and Order, including this
FRFA, to the Chief Counsel for
Advocacy of the SBA. A copy of the
Second Report and Order and FRFA is
also hereby published in the Federal
Register.

Ordering Clauses

51. It is ordered, that pursuant to
sections 1, 4(i) and (o), 201, 303(r), 403,
and 706 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154(i)
and (o), 201, 303(r), 403, and 606, as
well as by sections 602(a), (b), (c), ({),
603, 604 and 606 of the WARN Act, this
Second Report and Order is hereby
adopted. The rules adopted in this
Second Report and Order shall become
effective October 14, 2008, except that
§10.350 (a)(7) and (b) contain new or
modified information collection
requirements which will not become
effective prior to OMB approval.

52. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Second Report and Order, including
the Final Regulatory Flexibility
Analysis, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects in 47 CFR Part 10

Alert and Warning, Commercial
Mobile Alert System, noncommercial
educational broadcast stations, public
broadcast stations.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR chapter 1
part 10 as follows:

PART 10—COMMERCIAL MOBILE
ALERT SYSTEM

m 1. The authority citation for part 10
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i) and (o),
201, 303(r), 403, and 606, as well as by
sections 602(a), (b), (c), (), 603, 604 and 606
of the WARN Act.

m 2. Add anew § 10.340 to subpart C to
read as follows:

§10.340 Digital Television Transmission
Towers Retransmission Capability.
Licensees and permittees of
noncommercial educational broadcast
television stations (NCE) or public
broadcast television stations (to the
extent such stations fall within the
scope of those terms as defined in
section 397(6) of the Communications
Act of 1934 (47 U.S.C. 397(6))) are
required to install on, or as part of, any
broadcast television digital signal
transmitter, equipment to enable the
distribution of geographically targeted
alerts by commercial mobile service
providers that have elected to transmit
CMAS alerts. Such equipment and
technologies must have the capability of
allowing licensees and permittees of
NCE and public broadcast television
stations to receive CMAS alerts from the
Alert Gateway over an alternate, secure
interface and then to transmit such
CMAS alerts to CMS Provider Gateways
of participating CMS providers. This
equipment must be installed no later
than eighteen months from the date of
receipt of funding permitted under
section 606(b) of the WARN Act or 18
months from the effective date of these
rules, whichever is later.
m 3. Add anew §10.350 to subpart C to
read as follows:

§10.350 CMAS Testing Requirements.

This section specifies the testing that
will be required, no later than the date
of deployment of the CMAS, of CMAS
components.

(a) Required Monthly Tests. Testing of
the CMAS from the Federal Alert
Gateway to each Participating CMS
Provider’s infrastructure shall be
conducted monthly.

(1) A Participating CMS Provider’s
Gateway shall support the ability to
receive a required monthly test (RMT)
message initiated by the Federal Alert
Gateway Administrator.

(2) Participating CMS Providers shall
schedule the distribution of the RMT to
their CMAS coverage area over a 24
hour period commencing upon receipt
of the RMT at the CMS Provider
Gateway. Participating CMS Providers
shall determine the method to distribute
the RMTs, and may schedule over the
24 hour period the delivery of RMTs
over geographic subsets of their
coverage area to manage traffic loads
and to accommodate maintenance
windows.
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(3) A Participating CMS Provider may
forego an RMT if the RMT is pre-empted
by actual alert traffic or if an unforeseen
condition in the CMS Provider
infrastructure precludes distribution of
the RMT. A Participating CMS Provider
Gateway shall indicate such an
unforeseen condition by a response
code to the Federal Alert Gateway.

(4) The RMT shall be initiated only by
the Federal Alert Gateway
Administrator using a defined test
message. Real event codes or alert
messages shall not be used for the
CMAS RMT message.

(5) A Participating CMS Provider shall
distribute an RMT within its CMAS
coverage area within 24 hours of receipt
by the CMS Provider Gateway unless
pre-empted by actual alert traffic or
unable due to an unforeseen condition.

(6) A Participating CMS Provider may
provide mobile devices with the
capability of receiving RMT messages.

(7) A Participating CMS Provider
must retain an automated log of RMT
messages received by the CMS Provider
Gateway from the Federal Alert
Gateway.

(b) Periodic C Interface Testing. In
addition to the required monthly tests,
a Participating CMS Provider must
participate in periodic testing of the
interface between the Federal Alert
Gateway and its CMS Provider Gateway.
This periodic interface testing is not
intended to test the CMS Provider’s
infrastructure nor the mobile devices
but rather is required to ensure the
availability/viability of both gateway
functions. Each CMS Provider Gateway
shall send an acknowledgement to the
Federal Alert Gateway upon receipt of
such an interface test message. Real
event codes or alert messages shall not

be used for this periodic interface
testing.

[FR Doc. E8—18144 Filed 8—13-08; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071106673—8011-02]
RIN 0648-XJ59

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of Atka
Mackerel in the Bering Sea and
Aleutian Islands Management Area;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; correction.

SUMMARY: On July 30, 2008, NMFS
published a revised Table 4 that
reallocated Atka mackerel from the 2008
incidental catch allowance to the B
season allowance for the Amendment 80
cooperative in the Eastern Aleutian
District and the Bering Sea subarea of
the Bering Sea and Aleutian Islands
management area (BSAI). Table 4 of that
document contains the final 2008 and
2009 BSAI Atka mackerel allocations.
That table contained inadvertent
calculation errors that are corrected in
this rule.

DATES: Effective August 14, 2008,
through 2400 hrs, A.l.t., December 31,
2008.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.

SUPPLEMENTARY INFORMATION: Federal
regulations at 50 CFR part 679
implement the Fishery Management
Plan (FMP) and govern the groundfish
fisheries in the BSAI. The North Pacific
Fishery Management Council (Council)
prepared the FMP, and NMFS approved
it under the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). General
regulations governing U.S. fisheries also
appear at 50 CFR part 600.

On ]uly 30, 2008 (73 FR 44173) NMFS
published a revised Table 4 that
reallocated Atka mackerel from the 2008
incidental catch allowance to the B
season allowance for the Amendment 80
cooperative in the Eastern Aleutian
District and the Bering Sea subarea of
the BSAIL However, NMFS
inadvertently miscalculated the 2008
Amendment 80 Cooperatives total
amount as 8,804 metric tons (mt)
instead of 8,683 mt and A season
amount as 3,812 mt instead of 3,691 mt.
NMFS also inadvertently miscalculated
the 2009 Amendment 80 sectors
amounts in the Eastern Aleutian District
and Bering Sea area and the Central
Aleutian District. This document
corrects the errors and republishes
Table 4 in its entirety.

Correction

Accordingly, the revised Table 4 from
the temporary rule (FR Doc. E8—17466)
published on July 30, 2008, at 73 FR
44173, is corrected as follows:

On page 44174, Table 4, is corrected
and republished in its entirety to read
as follows:

TABLE 4—2008 AND 2009 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCI-
DENTAL CATCH ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL

TAC
[Amounts are in metric tons]
2008 allocation by area 2009 allocation by area
Sector! Season23 Etgsr:egi]sﬁilgtv- Central Aleu- Western Aleu- Etgsr:e[r)?sﬁ:gt‘;' Central Aleu- Western Aleu-
Bering Sea tian District tian District Bering Sea tian District tian District
TAC n/a 19,500 24,300 16,900 15,300 19,000 13,200
CDAQ reserve Total 2,087 2,600 1,808 1,637 2,033 1,412
HLA4 n/a 1,560 1,085 n/a 1,220 847
ICA Total 100 10 10 1,400 10 10
Jig® Total 80 0 0 61 0 0
BSAI trawl lim- | Total 319 434 0 488 678 0
ited access
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TABLE 4—2008 AND 2009 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCI-
DENTAL CATCH ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAlI ATKA MACKEREL
TAC—Continued

[Amounts are in metric tons]

2008 allocation by area 2009 allocation by area
Sector’ Season2? Et?asr:elg?sﬁilgtllj- Central Aleu- | Western Aleu- E%S;eé?sﬁ:g;' Central Aleu- | Western Aleu-
Bering Sea tian District tian District Bering Sea tian District tian District
A 159 217 0 244 339 0
HLA4 n/a 130 0 n/a 203 0
B 159 217 0 244 339 0
HLA4 n/a 130 0 n/a 203 0
Amendment 80 | Total 15,615 21,256 15,082 11,714 16,279 11,778
sectors
A 7,807 10,628 7,541 5,857 8,139 5,889
HLA4 n/a 6,377 4,525 n/a 4,884 3,533
B 7,807 10,628 7,541 5,857 8,139 5,889
HLA4 n/a 6,377 4,525 n/a 4,884 3,533
Amendment 80 | Total 8,232 12,809 9,298 n/a n/a n/a
limited access
A 4,116 6,405 4,649 n/a n/a n/a
HLA#4 n/a 3,843 2,789 n/a n/a n/a
B 4,116 6,405 4,649 n/a n/a n/a
HLA4 n/a 3,843 2,789 n/a n/a n/a
Amendment 80 | Total 8,683 8,447 5,784 n/a n/a n/a
cooperatives
A 3,691 4,224 2,892 n/a n/a n/a
HLA#4 n/a 2,534 1,735 n/a n/a n/a
B 4,992 4,224 2,892 n/a n/a n/a
HLA4 n/a 2,534 1,735 n/a n/a n/a

1Section 679.20(a)(8)(ii) allocates the Atka mackerel TACs, after subtraction of the CDQ reserves, jig gear allocation, and ICAs, to the Amend-
ment 80 and BSAI trawl limited access sectors. The allocation of the ITAC for Atka mackerel to the Amendment 80 and BSAI trawl limited ac-
cess sectors is established in Table 33 to part 679 and §679.91. The CDQ reserve is 10.7 percent of the TAC for use by CDQ participants (see
§§679.20(b)(1)(ii)(C) and 679.31).

2Regulations at §§679.20(a)(8)(ii)(A) and 679.22(a) establish temporal and spatial limitations for the Atka mackerel fishery. The A season is
January 1 (January 20 for trawl gear) to April 15 and the B season is September 1 to November 1.

3The seasonal allowances of Atka mackerel are 50 percent in the A season and 50 percent in the B season.

4Harvest Limit Area (HLA) limit refers to the amount of each seasonal allowance that is available for fishing inside the HLA (see §679.2). In
2008 and 2009, 60 percent of each seasonal allowance is available for fishing inside the HLA in the Western and Central Aleutian Districts.

5Section 679.20(a)(8)(i) requires that up to 2 percent of the Eastern Aleutian District and the Bering Sea subarea TAC be allocated to jig gear
after subtraction of the CDQ reserve and ICA. The amount of this allocation is 0.5 percent. The jig gear allocation is not apportioned by season.

Dated: August 8, 2008.
Alan D. Risenhoover

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. E8—18857 Filed 8-13-08; 8:45 am]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 73, No. 158

Thursday, August 14, 2008

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0589; Directorate
Identifier 2008—-NE-17-AD]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney (P&W) PW4000 Series 94-Inch
Fan Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
P&W PW4052, PW4056, PW4060,
PW4062, PW4152, PW4156A, PW4158,
PW4460, and PW4462 turbofan engines.
This proposed AD would require a
onetime visual inspection of all EEC—
131 model electronic engine controls
(EECs). This proposed AD would
require the EECs to be identified,
categorized by group number, marked,
and replaced using a fleet management
plan. This proposed AD results from a
report of an uncommanded engine in-
flight shutdown due to defective EEC
pulse width modulator (PWM)
microcircuits. We are proposing this AD
to prevent uncommanded in-flight
engine shutdowns which could result in
loss of thrust and prevent continued
safe flight or landing.

DATES: We must receive any comments
on this proposed AD by September 15,
2008.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building

Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:(202)493-2251.

You can get the service information
identified in this proposed AD from
Pratt & Whitney, 400 Main St., East
Hartford, CT 06108; telephone (860)
565-8770; fax (860) 565—4503.

FOR FURTHER INFORMATION CONTACT: V.
Rose Len, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: rose.len@faa.gov; telephone
(781) 238-7772; fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send us any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2008-0589; Directorate Identifier 2008-
NE-17-AD” in the subject line of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

Discussion

In May of 2006 we received a report
of an uncommanded engine in-flight
shutdown of a P&«W PW4152 turbofan
engine. The investigation of this event
determined that certain EECs were built
with defective PWM microcircuits. The
defective microcircuits degrade over
time as a result of thermal cycling while
operating within their certified
temperature range. In operation, the EEC
system tests the functional capability of
the PWM in Channel A. If the Channel
A PWM fails the test, the EEC
automatically switches to the Channel B
PWM. In this case, both of the EEC
PWDMs are degrading similarly and the
Channel B PWM is also likely to fail, at
which time the EEC automatically shuts
down the engine. Based on a risk
analysis provided by P&W which we
reviewed and concurred, this condition,
if not corrected, could result in
uncommanded in-flight engine
shutdowns, which could result in loss
of thrust and prevent continued safe
flight or landing.

The defective PWMs are the result of
a change from the original PWM design
introduced by a single microcircuit
supplier before 1993. Our investigation
showed that the supplier returned to the
original PWM design between 1993 and
1994. The EEC supplier determined the
population of affected EECs by testing
model EEC-131 EECs built after the
introduction of the PWM design change.
The EEC supplier performed destructive
testing of the PWMs, and identified four
distinct groups of EECs by serial
number:

Group 1: EECs with a high
concentration of PWMs that failed
during testing.

Group 2: EECs with a low
concentration of PWMs that failed
during testing.

Group 3: All EECs not in Group 1 or
Group 2 but may contain suspect PWMs
due to board swapping during the repair
or refurbishment of the EEC.
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Group 4: EECs have been inspected
for defective PWMs and repaired if
required.

To facilitate the timely removal of the
defective PWMs from the fleet, all of the
EECs must first be identified,
categorized, and marked by their group
number so that the higher risk EECs will
be replaced before the lower risk EECs
are replaced. Group 4 EECs have been
inspected or repaired, so they are not
subject to the same PWM problem.
However, they still require further
internal and external labeling for
tracking purposes. Labeling will be done
using P&W Alert Service Bulletin (ASB)
No. PW4ENG 73-216, dated April 8,
2008.

Relevant Service Information

We have reviewed and approved the
technical contents of P&W ASB No.
PW4ENG A73-214, Revision 2, dated
May 23, 2008. That ASB describes
procedures for inspecting, identifying,
categorizing, and marking all EEC-131
model EECs that are identified by part
number and serial number into four
groups. The Group 1 EECs have a high
probability of having defective PWM
microcircuits, while the other groups
have a lower probability of having
defective PWM microcircuits.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. We are proposing this AD,
which would require a onetime visual
inspection of all EEC-131 model EECs.
The proposed AD would also require
the EECs to be identified, categorized by
group number, marked, and replaced
using a fleet management plan. The
proposed AD would require you to use
the service information described
previously to perform these actions.

Costs of Compliance

We estimate that this proposed AD
would affect 730 P&W PW4000 series
94-inch fan turbofan engines installed
on airplanes of U.S. registry. We also
estimate that it would take about 1
work-hour per engine to inspect,
categorize, and mark each of the 730
EECs, and 1 work-hour per engine to
replace up to 730 EECs. The average
labor rate is $80 per work-hour.
Required replacement parts would cost
about $400 per engine. Based on these
figures, we estimate the total cost of the
proposed AD to U.S. operators to be
$467,200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. You may get a copy
of this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration proposes to
amend 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Pratt & Whitney: Docket No. FAA-2008—
0589; Directorate Identifier 2008—NE—
17-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by
September 15, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Pratt & Whitney
(P&W) PW4052, PW4056, PW4060, PW4062,
PW4152, PW4156A, PW4158, PW4460, and
PW4462 turbofan engines. These engines are
installed on, but not limited to, Airbus A300—
600 and A310-300, and Boeing 747-400,
Boeing 767-200, 767-300, and MD-11 series
airplanes.

Unsafe Condition

(d) This AD results from a report of an
uncommanded engine in-flight shutdown
due to defective electronic engine control
(EEC) pulse width modulator (PWM)
microcircuits. We are issuing this AD to
prevent uncommanded in-flight engine
shutdowns which could result in loss of
thrust and prevent continued safe flight or
landing.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Onetime Visual Inspection and Reporting
Requirements

(f) Within 600 operating hours after the
effective date of this AD:

(1) Perform a onetime visual inspection of
the EEC-131 model EECs to identify,
categorize, and mark them as a Group 1,
Group 2, Group 3, or Group 4 EEC.

(2) Use paragraphs 1 through 7 in the
Accomplishment Instructions of P&W Alert
Service Bulletin No. PW4ENG A73-214,
Revision 2, dated May 23, 2008, to inspect,
categorize, and mark the EECs.

(3) Within 30 calendar days of completing
paragraph (f)(1) of this AD, report all
inspection findings to V. Rose Len, Engine
Certification Office, Engine & Propeller
Directorate, 12 New England Executive Park,
Burlington, MA 01803.

(4) The Office of Management and Budget
(OMB) has approved the reporting
requirements and assigned OMB control
number 2120-0056.

Replacement of Group 1 EECs

(g) Replace Group 1 EECs with a
serviceable EEC before reaching 2,000 cycles-
in-service (CIS) since new, but not later than
one year from the effective date of this AD.
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Replacement of Groups 2, 3, and 4 EECs

(h) Replace the following groups of EECs
with a serviceable EEC, or any EEC that does
not violate the EEC installation procedure as
provided by paragraphs (k), (1), and (m) of
this AD, as follows:

(1) Group 2 EECs, before reaching 4,000
CIS since new, but not later than 2 years after
the effective date of this AD.

(2) Group 3 EEGs, before reaching 14,000
CIS since new, but not later than 6 years after
the effective date of this AD.

Definition of Serviceable EECs

(i) A serviceable EEC is an EEC that does
not violate the EEC installation procedure as
provided by paragraphs (k), (1), and (m) of
this AD, or is marked as Group 4 per P&W
ASB No. PW4ENG 73-214, Revision 2, dated
May 23, 2008, or has been repaired per P&W
Service Bulletin (SB) No. PW4ENG 73-216,
dated April 8, 2008. Once an EEC has been
repaired, it is viewed as a Group 4 EEC.

(j) Information on obtaining a serviceable
EEC can be found in P&W SB No. PW4ENG
73-216, dated April 8, 2008.

EEC Installation Prohibition

(k) Do not install any Group 1 EEC after 1
year from the effective date of this AD or any
Group 1 EEC that has reached 2,000 CIS since
new.

(1) Do not install any Group 2 EEC after 2
years from the effective date of this AD or
any Group 2 EEC that has reached 4,000 CIS
since new.

(m) Do not install any Group 3 EEC after
6 years from the effective date of this AD or
any Group 3 EEC that has reached 14,000 CIS
since new.

Alternative Methods of Compliance

(n) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(o) Contact V. Rose Len, Aerospace
Engineer, Engine Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: rose.len@faa.gov; telephone
(781) 238—7772; fax (781) 238-7199, for more
information about this AD.

Issued in Burlington, Massachusetts, on
August 8, 2008.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E8-18811 Filed 8-13-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-103146-08]
RIN 1545-BH69

Information Reporting Requirements
Under Internal Revenue Code Section
6039; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document contains
corrections to a notice of proposed
rulemaking (REG-103146-08) that was
published in the Federal Register on
Thursday, July 17, 2008 (73 FR 40999)
relating to the return and information
statement requirements under section
6039 of the Internal Revenue Code.
These regulations reflect changes to
section 6039 made by section 403 of the
Tax Relief and Health Care Act of 2006.
These proposed regulations affect
corporations that issue statutory stock
options and provide guidance to assist
corporations in complying with the
return and information statement
requirements under section 6039.

FOR FURTHER INFORMATION CONTACT:
Thomas Scholz, (202) 622-6030 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The correction notice that is the
subject of this document is under
section 6039 of the Internal Revenue
Code.

Need for Correction

As published, the notice of proposed
rulemaking (REG-103146-08) contains
errors that may prove to be misleading
and are in need of clarification.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking (REG—
103146—08), which was the subject of
FR Doc. E8-16177, is corrected as
follows:

§1.6039—-1 [Corrected]

1. On page 41002, column 2,
§1.6039-1(a)(1), line 5 of the column,
the language “‘a return with respect each
transfer made”’ is corrected to read “a
return with respect to each transfer
made”’.

2. On page 41002, column 2,
§1.6039-1(b)(1), line 12, the language
“calendar year, file a return with

respect” is corrected to read “calendar
year, file a return with respect to”.

3. On page 41002, column 2,
§ 1.6039-1(b)(1)(iv), the language ‘“The
fair market value of the stock on the
date the option was granted;” is
corrected to read “The fair market value
of a share of stock on the date the option
was granted;”.

4. On page 41002, column 3,
§ 1.6039-1(b)(1)(vii), the language “The
fair market value of the stock on the
date the option was exercised by the
transferor;” is corrected to read “The
fair market value of a share of stock on
the date the option was exercised by the
transferor;”.

§1.6039-2 [Corrected]

5. On page 41003, column 1,
§1.6039-2(b), line 4, the language
“section 6039(a)(2). (1) Every
corporation” is corrected to read
“section 6039(b). (1) Every corporation”.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. E8-18784 Filed 8—13—08; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-R09-OAR-2008-0555; FRL-8701-6]

Delegation of National Emission
Standards for Hazardous Air Pollutants
for Source Categories; State of
Arizona, Arizona Department of
Environmental Quality, Pima County
Department of Environmental Quality

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Pursuant to section 112(1) of
the 1990 Clean Air Act, EPA granted
delegation of specific national emission
standards for hazardous air pollutants
(NESHAP) to the Arizona Department of
Environmental Quality on June 4, 2008,
and to the Pima County Department of
Environmental Quality on June 16,
2008. EPA is proposing to revise the
Code of Federal Regulations to reflect
the current delegation status of NESHAP
in Arizona.

DATES: Any comments on this proposal
must arrive by September 15, 2008.
ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2008-0555, by one of the
following methods:
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1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(AIR—4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or e-mail.
www.regulations.gov is an “‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Mae
Wang, EPA Region IX, (415) 9474124,
wang.mae@epa.gov.

SUPPLEMENTARY INFORMATION: This
document concerns the delegation of
unchanged NESHAP to the Arizona
Department of Environmental Quality
and the Pima County Department of
Environmental Quality. In the Rules and
Regulations section of this Federal
Register, EPA is amending regulations
to reflect the current delegation status of
NESHAP in Arizona. EPA is taking
direct final action without prior
proposal because the Agency believes
this action is not controversial. If we
receive adverse comments, however, we
will publish a timely withdrawal of the
direct final rule and address the
comments in subsequent action based

on this proposed rule. Please note that
if we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
planned. For further information, please
see the direct final action.

Authority: This action is issued under the
authority of Section 112 of the Clean Air Act,
as amended, 42 U.S.C. 7412.

Dated: July 25, 2008.

Amy Zimpfer,

Acting Director, Air Division, Region IX.

[FR Doc. E8-18747 Filed 8—13-08; 8:45 am]
BILLING CODE 6560-50-P

LEGAL SERVICES CORPORATION
45 CFR Part 1602

Procedures for Disclosure of
Information Under the Freedom of
Information Act

AGENCY: Legal Services Corporation.
ACTION: Notice of proposed rulemaking.

SUMMARY: LSC is proposing a number of
revisions to its regulations on
procedures for disclosure of information
under the Freedom of Information Act
to implement changes in that law made
by the OPEN Government Act of 2007.
LSC is also proposing to designate the
Office of Inspector General as a separate
component for receiving requests for its
records and to make two technical
amendments.

DATES: Comments on this NPRM are due
on September 15, 2008.

ADDRESSES: Written comments may be
submitted by mail, fax or e-mail to
Mattie Cohan, Senior Assistant General
Counsel, Office of Legal Affairs, Legal
Services Corporation, 3333 K St., NW,,
Washington, DC 20007; 202—295-1624
(phone); 202—-337-6519 (fax);
mcohan@Isc.gov (e-mail).

FOR FURTHER INFORMATION CONTACT:
Mattie Cohan, Senior Assistant General
Counsel, Office of Legal Affairs, Legal
Services Corporation, 3333 K St., NW,,
Washington, DC 20007; 202—295-1624
(phone); 202-337-6519 (fax);
mcohan@Isc.gov (e-mail).
SUPPLEMENTARY INFORMATION: L.SC is
subject to the Freedom of Information
Act (FOIA) by the terms of the Legal
Services Corporation Act. 42 U.S.C.

2996d(g).* LSC has implemented FOIA
procedures through the adoption of
regulations found at 45 CFR Part 1602.

On December 31, 2007, President
Bush signed the Openness Promotes
Effectiveness in our National
Government Act of 2007 (“OPEN
Government Act” or “Act”) into law.
The OPEN Government Act amends
FOIA in an effort to improve media and
public access to government records. In
order to bring LSC’s FOIA regulations
into conformance with the changes to
FOIA made by the OPEN Government
Act provisions, the LSC Board of
Directors initiated a rulemaking on
August 2, 2008 and approved this
Notice of Proposed Rulemaking (NPRM)
for publication. The proposed changes
to Part 1602 are discussed in greater
detail below.

Section-by-Section Analysis
Definitions—45 CFR 1602.2
§ 1602.2(g)—Records

Under LSC’s regulations, “records”
are various materials “‘made or received
by the Corporation in connection with
the transaction of the Corporation’s
business and preserved by the
Corporation.” 45 CFR 1602.2(g). Section
9 of the OPEN Government Act expands
the statutory definition of “record” to
include any information that is
maintained for an agency by an entity
under Government contract, for the
purposes of records management. LSC
proposes to amend § 1602.2(g) to
include conform the regulation with the
expanded statutory definition to
specifically reference information
maintained by LSC under contract for
the purposes of records management.
Accordingly, LSC proposes to revise
§ 1602.2(g) to read ‘“Records means
books, papers, maps, photographs, or
other documentary materials, regardless
of whether the format is physical or
electronic, made or received by the
Corporation in connection with the
transaction of the Corporation’s
business and preserved by the
Corporation (either directly or
maintained by a third party under
contract to the Corporation) for records
management purposes, as evidence of
the organization, functions, policies,
decisions procedures, operations, or
other activities of the Corporation, or
because of the informational value of
data in them. The term does not
include, inter alia, books, magazines, or

1 Absent this authority, LSC would not otherwise
be subject to FOIA since LSC is not an agency,
department or instrumentality of the Federal
government. 42 U.S.C. 2996d(e)(1).
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other materials acquired solely for
library purposes.”

§ 1602.2(h)—Representatives of News
Media

FOIA provides that “representatives
of the news media” may not be charged
fees for search and review time
associated with responding to their
FOIA requests. 5 U.S.C.
552(a)(4)(A)(i1)(II). The term
“representative of the news media” is
not defined in FOIA, but LSC’s FOIA
regulation at Part 1602 currently defines
“representative of the news media” as
“any person actively gathering news for
an entity that is organized and operated
to publish or broadcast news to the
public. The term “news” means
information that is about current events
or that would be of current interest to
the public. Examples of news media
entities include television or radio
stations broadcasting to the public at
large and publishers of periodicals (but
only in those instances when they can
qualify as disseminators of “news”) who
make their products available for
purchase or subscription by the general
public. These examples are not intended
to be all-inclusive. Moreover, as
traditional methods of news delivery
evolve (e.g., electronic dissemination of
newspapers through
telecommunications services), such
alternative media would be included in
this category. In the case of “freelance”
journalists, they will be regarded as
working for a news organization if they
can demonstrate a solid basis for
expecting publication through that
organization, even though not actually
employed by it.”” 45 CFR 1602.2(h). This
definition is based on a definition of
that term appearing in guidance
published by the Office of Management
and Budget. See, 53 FR 6151 (March 1,
1988); 52 F 10012 (March 27, 1987).

The OPEN Government Act of 2007
clarifies that “freelance” journalists and
“alternative media’ news sources (such
as online news sources) are
“representatives of the news media” for
the purposes of the fee structure.
Specifically, section 3 of the OPEN
Government Act defines ‘“representative
of the news media” as “any person or
entity that gathers information of
potential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes that work to an
audience.” That section goes on to
provide:

In this clause, the term “news’” means
information that is about current events or
that would be of current interest to the
public. Examples of news-media entities are
television or radio stations broadcasting to

the public at large and publishers of
periodicals (but only if such entities qualify
as disseminators of “news”’) who make their
products available for purchase by or
subscription by or free distribution to the
general public. These examples are not all-
inclusive. Moreover, as methods of news
delivery evolve (for example, the adoption of
the electronic dissemination of newspapers
through telecommunications services), such
alternative media shall be considered to be
news-media entities. A freelance journalist
shall be regarded as working for a news-
media entity if the journalist can demonstrate
a solid basis for expecting publication
through that entity, whether or not the
journalist is actually employed by the entity.
A publication contract would present a solid
basis for such an expectation; the
Government may also consider the past
publication record of the requester in making
such a determination.

Although LSC’s existing definition of
“representative of the news media” is
not substantively inconsistent with or
contrary to the newly clarified
definition in the OPEN Government Act,
LSC believes that it is prudent to amend
its regulatory definition to reflect the
revised statutory language. LSC believes
that substituting the clarified definition
for the existing one will ensure that
LSC’s regulation reflects the full intent
of Congress. Accordingly, LSC proposes
to amend § 1602.2(h) to read
“Representative of the news media
means any person or entity that gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. In this clause, the term
‘news’ means information that is about
current events or that would be of
current interest to the public. Examples
of news media entities are television or
radio stations broadcasting to the public
at large and publishers of periodicals
(but only if such entities qualify as
disseminators of ‘news’) who make their
products available for purchase by or
subscription by or free distribution to
the general public. These examples are
not all-inclusive. Moreover, as methods
of news delivery evolve (for example,
the adoption of the electronic
dissemination of newspapers through
telecommunications services), such
alternative media shall be considered to
be news media entities. A freelance
journalist shall be regarded as working
for a news media entity if the journalist
can demonstrate a solid basis for
expecting publication through that
entity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; the
Corporation may also consider the past

publication record of the requester in
making such a determination.”

Requests for Records—45 CFR 1602.8

Agencies are required to make
determinations on whether to comply
with FOIA requests within twenty (20)
business days of receipt of a request. 5
U.S.C 552(a)(6)(A)(i). LSC has
incorporated this requirement into its
regulations at 45 CFR 1602.8(i). The
OPEN Government Act provides
additional instruction to clarify when
the time limit begins to run.
Specifically, § 6 of the OPEN
Government Act provides that:

The 20-day period under clause [5 U.S.C
552(a)(6)(A)(i)] shall commence on the date
on which the request is first received by the
appropriate component of the agency, but in
any event not later than ten days after the
request is received by any component of the
agency that is designated in the agency’s
regulations under this section to receive
requests under this section. [sic] The 20-day
period shall not be tolled by the agency
except:

(I) That the agency may make one request
to the requester for information and toll the
20-day period while it is awaiting such
information that it has reasonably requested
from the requester under this section; or

(IT) If necessary to clarify with the requester
issues regarding fee assessment. In either
case, the agency’s receipt of the requester’s
response to the agency’s request for
information or clarification ends the tolling
period.

Unlike some agencies subject to FOIA,
LSC has had only one component
designated to receive requests, the
Office of Legal Affairs. The Office of
Inspector General (OIG) is not a separate
component designated to receive FOIA
requests under LSC’s regulations,
although the General Counsel or
designee forwards requests for records
maintained by the OIG for processing
and response. Under the current
regulation, when FOIA requests are for
OIG records and they are referred over
to the OIG, the 20-day time limit for
response only starts for the OIG when
the OIG receives the request upon
referral from the Office of Legal Affairs.
However, under the new statutory
requirements, the OIG’s 20-day time
limit will commence when the OIG
receives the request from the Office of
Legal Affairs, but in no event later than
10 working days from when the Office
of Legal Affairs receives the request.
Thus, if for some reason the referral is
not made on a timely basis, the OIG
could lose some or all of its response
time before its response would be
deemed late through no action on
inaction on the part of the OIG.

Designating the OIG as a separate
component authorized to receive
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requests directly would ameliorate,
although not entirely eliminate, this
potential problem. In addition, LSC
notes that it is typical practice in other
agencies with Inspectors General for
those Offices of Inspector General to be
separately designated components
authorized to receive and process FOIA
request directly. Accordingly, LSC
proposes to amend 45 CFR Part
1602.8(i) to incorporate the provisions
of the OPEN Government Act discussed
above and to designate the Office of
Inspector General as a component
authorized to receive FOIA requests for
its records. Specifically, LSC proposes
to redesignate paragraph (i)(1) as (1)(1)({)
to read as follows “The General Counsel
or designee, upon request for any
records made in accordance with this
section, except in the case of a request
for Office of Inspector General records,
shall make an initial determination of
whether to comply with or deny such
request and dispatch such
determination to the requester within 20
days (excepting Saturdays, Sundays and
legal public holidays) after receipt of
such request, except for unusual
circumstances, in which case the time
limit may be extended for up to 10
working days by written notice to the
requester setting forth the reasons for
such extension and the date on which

a determination is expected to be
dispatched.” LSC also proposed to add
a new paragraph (i)(1)(ii) to read as
follows “In the case of a request for any
Office of Inspector General records
made in accordance with this section,
the Counsel to the Inspector General or
designee shall make an initial
determination of whether to comply
with or deny such request and dispatch
such determination to the requester
within 20 days (excepting Saturdays,
Sundays and legal public holidays) after
receipt of such request, except for
unusual circumstances, in which case
the time limit may be extended for up
to 10 working days by written notice to
the requester setting forth the reasons
for such extension and the date on
which a determination is expected to be
dispatched.”

In addition, LSC is proposing to
redesignate paragraph (i)(2) as (i)(2)(i),
amend that paragraph to read as follows:
“If the General Counsel or designee
determines that a request or portion
thereof is for the Office of Inspector
General records, the General Counsel or
designee shall promptly refer the
request or portion thereof to the Office
of Inspector General and send notice of
such referral to the requester. If the
Counsel to the Inspector General or
designee determines that a request or

portion thereof is for Corporation
records not maintained by the Office of
Inspector General, the Counsel to the
Inspector General or designee shall
promptly refer the request or portion
thereof to the Office of Legal Affairs and
send notice of such referral to the
requester.” LSC also proposes to and
add a new paragraph (i)(2)(ii) to read as
follows “The 20-day period under
paragraph (i)(1) shall commence on the
date on which the request is first
received by the appropriate Office (the
Office of Legal Affairs or the Office of
Inspector General), but in no event later
than 10 working days after the request
has been received by either the Office of
Legal Affairs or the Office of Inspector
General. The 20-day period shall not be
tolled by the Office processing the
request except that the processing Office
may make one request to the requester
for information pursuant to paragraph
(c) of this section and toll the 20-day
period while it is awaiting such
information that it has reasonably
requested from the requester under this
section; or, if necessary to clarify with
the requester issues regarding fee
assessment. In either case, the
processing Office’s receipt of the
requester’s response to such a request
for information or clarification ends the
tolling period.”

Exemptions for Withholding Records—
45 CFR 1602.9

Under FOIA, entire documents or
portions thereof may be withheld from
disclosure if one or more specified
exemptions apply. 5 U.S.C. 552(b). Ifa
particular document contains
information that can be withheld from
disclosure which may reasonably be
segregated from the material which
must be released, the agency must (with
limited exception) release the segregable
portion of the record and indicate the
amount of information which has been
deleted. Id. Section 12 of the OPEN
Government Act imposes a further
requirement that the agency inform
requesters of the exemption under
which redacted information is being
withheld. LSC proposes incorporating
this new requirement into its
regulations by amending § 1602.9(b) to
insert the words “and the exemption
under which the deletion is made” after
the words “amount of information
deleted” where they appear in the
second and third sentences of that
paragraph. As proposed, § 1602.9(b)
would read as follows “In the event that
one or more of the exemptions in
paragraph (a) of this section apply, any
reasonably segregable portion of a
record shall be provided to the requester
after deletion of the portions that are

exempt. The amount of information
deleted and the exemption under which
the deletion is being made shall be
indicated on the released portion of the
record, unless doing so would harm the
interest protected by the exemption
under which the deletion is made. If
technically feasible, the amount of
information deleted and the exemption
under which the deletion is being made
shall be indicated at the place in the
record where the deletion occurs”

Officials Authorized to Grant or Deny
Requests for Records—45 CFR 1602.10

Under the current regulation, because
the OIG is not separately designated to
receive its own FOIA requests, the
Counsel to the Inspector General or
designee is required to consult with the
Office of the General Counsel prior to
granting or denying requests for records
which have been referred to the OIG. 45
CFR 1602.10(b). With the proposed
changed, discussed elsewhere herein, to
designate the OIG as a unit authorized
to receive FOIA requests directly, this
requirement is obsolete. Accordingly,
LSC is proposing to delete this
requirement from the regulation by
deleting the last sentence of
§1602.10(b).

In addition, under the current
regulation, the Office of the General
Counsel is required to consult with the
OIG in cases in which a requester has
requested a record which originated
with the OIG but which is now
maintained elsewhere within the
Corporation. 45 CFR 1602.10(b). This
ensures that the OIG has notice and an
opportunity to participate in the
potential release of OIG records by the
Office of General Counsel. With the
proposed change, discussed elsewhere
herein, to designate the OIG as a unit to
receive FOIA requests directly, it is
appropriate to adopt a parallel provision
requiring the OIG to consult with the
Office of the General Counsel prior to
granting or denying a request for a
record which originated in a component
of the Corporation other than the OIG
but which is being maintained by the
OIG. Accordingly, LSC proposes to add
the following language as a new last
sentence of § 1602.10(b) “The Counsel
to the Inspector General or designee
shall consult with the Office of the
General Counsel prior to granting or
denying any request for records or
portions of records which originated
with any component of the Corporation
other than the Office of Inspector
General, or which contain information
which originated with a component of
the Corporation other than the Office of
Inspector General, but which are
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maintained by the Office of Inspector
General.”

Fees—45 CFR 1602.13

FOIA provides for the assessment of
fees on requesters associated with the
processing of their FOIA requests. 5
U.S.C. 552(a)(4). Prior to the adoption of
the OPEN Government Act, applicable
fees could be assessed when authorized
under FOIA, regardless of the timeliness
of the response to the requester. Section
6 of the OPEN Government Act has
changed that, providing now that an
agency which fails to provide a timely
response may not assess search fees on
requesters, except in cases involving
unusual or exceptional circumstances.
In the case of requesters who are
representatives of the news media, since
they are already not subject to search
charges, the OPEN Government Act
provides that applicable duplication
fees will not be charged when the
agency provides an untimely response.
LSC proposes to implement this
statutory change by amending § 1602.13,
Fees, by redesignating paragraph (b) as
a paragraph (b)(1) and adding a new
paragraph (b)(2) to read as follows “If no
unusual circumstances, as set forth in
§1602.8 apply, if LSC has failed to
comply with the time limits set forth in
that section, otherwise applicable search
fees will not be charged to a requester.
In the case of a requester who is a
representative of the news media,
otherwise applicable duplication fees
will not be charged.”

Technical Changes—References to
LSC’s Address

Although not required by the OPEN
Government Act, LSC is taking this
opportunity to propose two technical
changes to the regulation, both
referencing addresses for the submission
of FOIA requests.

Public Reading Room (§ 1602.5)

When the Corporation last amended
Part 1602 in 2003, the Corporation was
in the process of moving its offices from
750 First St. NE., Washington, DC to its
current location at 3333 K St., NW.
Washington, DC Section 1602.5, which
sets forth the address of LSC’s public
reading room and is also the address
referenced in the instructions for the
submission of FOIA requests in
§1602.8(b), was amended at that time to
include both addresses. The reference to
the First St. NE. address is now
obsolete. Accordingly, LSC is proposing
to delete the reference to that obsolete
address and amend the first sentence of
§1602.5(a) to read as follows: “The
Corporation will maintain a public
reading room at its office at 3333 K St.,

NW., Washington, DC 20007.” As
proposed, the rest of that paragraph will
remain unchanged.

Requests for Records (§ 1602.8)

LSC is proposing a technical change
to § 1602.8(b) to update the e-mail
address requesters are required to use to
submit FOIA requests. The current
regulation lists an e-mail address of
info@smtp.lsc.gov, which is a general
information e-mail address. LSC has
since established a dedicated FOIA e-
mail address to ensure that FOIA
requests are identified and processed
separately from other general
information requests submitted to the
Corporation in order to improve
handling and processing of FOIA
requests. Accordingly, LSC is proposing
to amend paragraph (b) to delete the old
e-mail address, and substitute the
correct dedicated FOIA e-mail address:
FOIA@Isc.gov in the third sentence of
paragraph (b). As proposed, the rest of
paragraph (b) would remain unchanged.

List of Subjects in 45 CFR Part 1602

Freedom of information, Reporting
and recordkeeping requirements.

For reasons set forth above, LSC
proposes to amend 45 CFR part 1602 as
follows:

PART 1602—PROCEDURES FOR
DISCLOSURE OF INFORMATION
UNDER THE FREEDOM OF
INFORMATION ACT

1. The authority citation for part 1602
continues to read as follows:

Authority: 42 U.S.C. 2996d(g); 5 U.S.C.
552.

2. Paragraphs (g) and (h) of § 1602.2
are revised to read as follows:

§1602.2 Definitions.

* * * * *

(g) Records means books, papers,
maps, photographs, or other
documentary materials, regardless of
whether the format is physical or
electronic, made or received by the
Corporation in connection with the
transaction of the Corporation’s
business and preserved by the
Corporation (either directly or
maintained by a third party under
contract to the Corporation for records
management purposes), as evidence of
the organization, functions, policies,
decisions procedures, operations, or
other activities of the Corporation, or
because of the informational value of
data in them. The term does not
include, inter alia, books, magazines, or
other materials acquired solely for
library purposes.

(h) Representative of the news media
means any person or entity that gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. In this clause, the term
‘news’ means information that is about
current events or that would be of
current interest to the public. Examples
of news media entities are television or
radio stations broadcasting to the public
at large and publishers of periodicals
(but only if such entities qualify as
disseminators of ‘news’) who make their
products available for purchase by or
subscription by or free distribution to
the general public. These examples are
not all-inclusive. Moreover, as methods
of news delivery evolve (for example,
the adoption of the electronic
dissemination of newspapers through
telecommunications services), such
alternative media shall be considered to
be news media entities. A freelance
journalist shall be regarded as working
for a news media entity if the journalist
can demonstrate a solid basis for
expecting publication through that
entity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; the
Corporation may also consider the past
publication record of the requester in
making such a determination.

* * * * *

3. Paragraph (a) of § 1602.5 is revised

to read as follows:

§1602.5 Public reading room.

(a) The Corporation will maintain a
public reading room its office at 3333 K
St., NW., Washington, DC 20007. This
room will be supervised and will be
open to the public during the regular
business hours of the Corporation for
inspecting and copying records
described in paragraph (b) of this
section.

4. Paragraph (b) and paragraphs (i)(1)
and (2) of § 1602.8 are revised to read
as follows:

§1602.8 Requests for records.

(b) Requests. Requests for records
under this section shall be made in
writing, with the envelope and the letter
or e-mail request clearly marked
Freedom of Information Act Request.
All such requests shall be addressed to
the Corporation’s Office of Legal Affairs
or, in the case of requests for records
maintained by the Office of Inspector
General, to the Office of Inspector
General. Requests by letter shall use the
address given in § 1602.5(a). E-mail
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requests shall be addressed to
FOIA®@Isc.gov or, in the case of requests
for records maintained by the Office of
Inspector General, FOIA@oig.Isc.gov.
Any request not marked and addressed
as specified in this paragraph will be so
marked by Corporation personnel as
soon as it is properly identified, and
will be forwarded immediately to the
Office of Legal Affairs, or as appropriate,
the Office of Inspector General. A
request improperly addressed will only
be deemed to have been received as in
accordance with paragraph (i) of this
section. Upon receipt of an improperly
addressed request, the General Counsel
or designee (or Counsel to the Inspector
General or designee) shall notify the
requester of the date on which the time

period began.
* * * * *

(1)(1)(i) The General Counsel or
designee, upon request for any records
made in accordance with this section,
except in the case of a request for Office
of Inspector General records, shall make
an initial determination of whether to
comply with or deny such request and
dispatch such determination to the
requester within 20 days (excepting
Saturdays, Sundays and legal public
holidays) after receipt of such request,
except for unusual circumstances, in
which case the time limit may be
extended for up to 10 working days by
written notice to the requester setting
forth the reasons for such extension and
the date on which a determination is
expected to be dispatched.

(ii) In the case of a request for any
Office of Inspector General records
made in accordance with this section,
the Counsel to the Inspector General or
designee shall make an initial
determination of whether to comply
with or deny such request and dispatch
such determination to the requester
within 20 days (excepting Saturdays,
Sundays and legal public holidays) after
receipt of such request, except for
unusual circumstances, in which case
the time limit may be extended for up
to 10 working days by written notice to
the requester setting forth the reasons
for such extension and the date on
which a determination is expected to be
dispatched.

(2)(@d) If the General Counsel or
designee determines that a request or
portion thereof is for the Office of
Inspector General records, the General
Counsel or designee shall promptly refer
the request or portion thereof to the
Office of Inspector General and send
notice of such referral to the requester.
If the Counsel to the Inspector General
or designee determines that a request or
portion thereof is for Corporation

records not maintained by the Office of
Inspector General, the Counsel to the
Inspector General or designee shall
promptly refer the request or portion
thereof to the Office of Legal Affairs and
send notice of such referral to the
requester.

(ii) The 20-day period under
paragraph (i)(1) of this section shall
commence on the date on which the
request is first received by the
appropriate Office (the Office of Legal
Affairs or the Office of Inspector
General), but in no event later than 10
working days after the request has been
received by either the Office of Legal
Affairs or the Office of Inspector
General. The 20-day period shall not be
tolled by the Office processing the
request except that the processing Office
may make one request to the requester
for information pursuant to paragraph
(c) of this section and toll the 20-day
period while it is awaiting such
information that it has reasonably
requested from the requester under this
section; or, if necessary to clarify with
the requester issues regarding fee
assessment. In either case, the
processing Office’s receipt of the
requester’s response to such a request
for information or clarification ends the
tolling period.

* * * * *

5. Paragraph (b) of § 1602.9 is revised

to read as follows:

§1602.9 Exemptions for withholding
records.
* * * * *

(b) In the event that one or more of the
exemptions in paragraph (a) of this
section apply, any reasonably segregable
portion of a record shall be provided to
the requester after deletion of the
portions that are exempt. The amount of
information deleted and the exemption
under which the deletion is being made
shall be indicated on the released
portion of the record, unless doing so
would harm the interest protected by
the exemption under which the deletion
is made. If technically feasible, the
amount of information deleted and the
exemption under which the deletion is
being made shall be indicated at the
place in the record where the deletion
occurs.

* * * * *

6. Paragraph (b) of § 1602.10 is revised

to read as follows:

§1602.10 Officials authorized to grant or
deny requests for records.
* * * * *

(b) The General Counsel or designee
and the Counsel to the Inspector
General or designee are authorized to
grant or deny requests under this part.

In the absence of a Counsel to the
Inspector General, the Inspector General
shall name a designee who will be
authorized to grant or deny requests
under this part and who will perform all
other functions of the Counsel to the
Inspector General under this part. The
General Counsel or designee shall
consult with the Office of the Counsel
to the Inspector General or designee
prior to granting or denying any request
for records or portions of records which
originated with the Office of Inspector
General, or which contain information
which originated Office of Inspector
General, but which are maintained by
other components of the Corporation.
The Counsel to the Inspector General or
designee shall consult with the Office of
the General Counsel prior to granting or
denying any request for records or
portions of records which originated
with any component of the Corporation
other than the Office of Inspector
General, or which contain information
which originated with a component of
the Corporation other than the Office of
Inspector General, but which are
maintained by the Office of Inspector
General.

7. Section 1602.13 is amended by
designating paragraph (b) as (b)(1) and
adding a paragraph (b)(2) to read as
follows:

§1602.13 Fees.
* * * * *

(b) * % %

(2) If no unusual circumstances, as set
forth in § 1602.8 apply, if LSC has failed
to comply with the time limits set forth
in that section, otherwise applicable
search fees will not be charged to a
requester. In the case of a requester who
is a representative of the news media,
otherwise applicable duplication fees
will not be charged.

* * * * *

Victor M. Fortuno,

Vice President & General Counsel.

[FR Doc. E8—18450 Filed 8-13-08; 8:45 am]
BILLING CODE 7050-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 10
[PS Docket No. 07-287; FCC 08-164]

Commercial Mobile Alert System

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission



Federal Register/Vol. 73, No. 158/ Thursday, August 14, 2008/Proposed Rules

47569

(Commission or FCC) seeks comment on
whether it should adopt rules that
require non-commercial educational
(NCE) and public broadcast television
station licensees and permittees to test
the equipment that they are required to
install pursuant to the rules adopted in
the CMAS Second Report and Order
(FCC 08-164), which the Commission
released along with this Further Notice
of Proposed Rulemaking (FNPRM). The
Commission also seeks comment on
how any such testing rules should be
implemented.

DATES: Comments are due on or before
September 15, 2008, and reply
comments are due on or before
September 29, 2008.

ADDRESSES: The Office of the Secretary,
Federal Communications Commission,
445 12th Street, SW., Room TW-A325,
Washington, DC 20554. You may submit
comments, identified by PS Docket No.
07-287, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov/. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202—-418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Jeffery Goldthorp, Communications
Systems Analysis Division, Public
Safety and Homeland Security Bureau,
Federal Communications Commission at
(202) 418—1096.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s CMAS
Further Notice of Proposed Rulemaking
in PS Docket No. 07—-287, FCC 08-164,
adopted and released on July 8, 2008.
The complete text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554. This
document may also be purchased from
the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
in person at 445 12th Street, SW, Room
CY-B402, Washington, DC 20554, via
telephone at (202) 488-5300, via
facsimile at (202) 488-5563, or via e-

mail at FCC@BCPIWEB.COM.
Alternative formats (computer diskette,
large print, audio cassette, and Braille)
are available to persons with disabilities
by sending an e-mail to FCC504@fcc.gov
or calling the Consumer and
Governmental Affairs Bureau at (202)
418-0530, TTY (202) 418-0432. This
document is also available on the
Commission’s Web site at http://
www.fcc.gov.

Comment and Reply Comment Filing
Instructions. Pursuant to sections 1.415
and 1.419 of the Commission’s rules, 47
CFR 1.415, 1.419, interested parties may
file comments and reply to comments
on or before the dates indicated on the
first page of this document. All filings
should refer to PS Docket No. 07-287.
Comments may be filed using: (1) The
Commission’s Electronic Comment
Filing System (ECFS), (2) the Federal
Government’s eRulemaking Portal, or (3)
by filing paper copies. See Electronic
Filing of Documents in Rulemaking
Proceedings, 63 FR 24121 (1998).

® Electronic Filers: Comments may
be filed electronically using the Internet
by accessing the ECFS: http://
www.fcc.gov/cgb/ecfs/ or the Federal
eRulemaking Portal: http://
www.regulations.gov. Filers should
follow the instructions provided on the
Web site for submitting comments.

B For ECFS filers, if multiple docket
or rulemaking numbers appear in the
caption of this proceeding, filers must
transmit one electronic copy of the
comments for each docket or
rulemaking number referenced in the
caption. In completing the transmittal
screen, filers should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing
instructions, filers should send an e-
mail to ecfs@fcc.gov, and include the
following words in the body of the
message, “‘get form.” A sample form and
directions will be sent in response.

B Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail). All filings must be
addressed to the Commission’s

Secretary, Office of the Secretary,
Federal Communications Commission.

B The Commission’s contractor will
receive hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building.

B Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

B U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street, SW.,
Washington, DC 20554.

People with Disabilities: To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to FCC504@fcc.gov or
call the Consumer & Governmental
Affairs Bureau at 202—418-0530 (voice),
202-418-0432 (TTY).

Initial Paperwork Reduction Act of
1995 Analysis. This FNPRM may result
in a new or modified information
collection requirement. If the
Commission adopts any new or revised
information collection requirement as a
result of this proceeding, the
Commission will publish a notice in the
Federal Register inviting the public to
comment on the new or revised
information collection requirement, as
required by the Paperwork Reduction
Act of 1995 (PRA), Public Law 104-13
(44 U.S.C. 3501-3520). In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
the Commission will seek specific
comment on how it might “further
reduce the information collection
burden for small business concerns with
fewer than 25 employees.”

Comments and reply comments must
include a short and concise summary of
the substantive discussion and
questions raised in the FNPRM. All
interested parties should include the
name of the filing party and the date of
the filing on each page of their
comments and reply comments. The
Commission strongly encourages parties
to track the organization set forth in this
FNPRM in order to facilitate our
internal review process. Comments and
reply comments must otherwise comply
with section 1.48 and all other
applicable sections of the Commission’s
rules.
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Synopsis of the Further Notice of
Proposed Rulemaking

1. In the CMAS Second Report and
Order, released concurrently with this
Further Notice of Proposed Rulemaking,
the Commission took two further steps
towards the establishment of a
functioning CMAS. First, it adopted
rules that require NCE and public
broadcast television station licensees
and permittees ‘‘to install necessary
equipment and technologies on, or as
part of, any broadcast television digital
signal transmitter to enable the
distribution of geographically targeted
alerts by commercial mobile service
providers that have elected to transmit
emergency alerts * * *”” Second, the
Commission implemented section 602(f)
of the WARN Act which requires the
Commission to adopt rules requiring
“technical testing for commercial
mobile service providers that elect to
transmit emergency alerts and for the
devices and equipment used by such
providers for transmitting such alerts.”
In this FNPRM, the Commission seeks
comment on whether it should adopt
rules that require NCE and public
broadcast television station licensees
and permittees to test the equipment
that the Commission has required that
they install in the CMAS Second Report
and Order.

2. Initially, the Commission seeks
comment on its authority to require
testing of this equipment by NCE and
public broadcast television station
licensees and permittees. Does the
Commission’s authority to require the
testing of NCE and public broadcast
television station equipment derive
directly from section 602(c) and/or
602(f) of the WARN Act? Does it arise
from some other legal authority?

3. In its recommendations, the
CMSAAC noted that an important part
of a successful CMAS will be the ability
to effectively test and troubleshoot the
various CMAS components and
interfaces. In this regard, the CMSAAC
recommended that the Alert Gateway
support several types of testing,
including functional testing for the C
interface. Accordingly, as indicated
above, the Commission requires
Participating CMS providers to test
CMAS alert delivery across the “C”
interface. The rules the Commission
adopted in the CMAS Second Report
and Order require licensees and
permittees of NCE and public broadcast
television stations to install necessary
equipment and technologies at, or as
part of, their digital television
transmitters that will provide them with
the capability to receive CMAS alerts
sent from the Alert Gateway over a

secure, alternate interface and to
transmit the alerts to the CMS Provider
Gateways of participating CMS
providers. NCE and public broadcast
television station licensees and
permittees will, in essence, provide a
redundant path by which participating
CMS providers will be able to receive
geo-targeted alerts. In light of this,
should they be required to participate in
CMAS testing? If so, how should this be
implemented? Should the Commission
implement similar requirements as
those it has adopted for participating
CMS providers in the Second Report
and Order? Should a different testing
regime be implemented given the
unique characteristics of NCE/public
broadcast television stations and digital
television technology? The Commission
seeks comment on all of these issues.

Initial Regulatory Flexibility Analysis

4. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared
this present Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
a substantial number of small entities by
the policies and rules proposed in this
FNPRM. Written public comments are
requested on this IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadlines for
comments on the FNPRM provided in
Section IV of the item. The Commission
will send a copy of the FNPRM,
including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA). In
addition, the FNPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

5. Need for, and Objectives of, the
Proposed Rules. With the FNPRM, the
Federal Communications Commission
(Commission) seeks comment whether it
should require non-commercial
educational (NCE) and public broadcast
television station licensees and
permittees to test the “necessary
equipment and technologies [that they
have installed] on, or as part of, any
broadcast television digital signal
transmitter to enable the distribution of
geographically targeted alerts by
commercial mobile service providers
that have elected to transmit emergency
alerts.” The Commission seeks comment
on this issue in order to satisfy the
statutory requirement imposed by the
WARN Act that the Commission
implement an effective Commercial
Mobile Alert System (CMAS).

6. Section 602(c) of the WARN Act
requires the Commission to adopt rules
under which licensees and permittees of
noncommercial educational (NCE)

broadcast stations or public broadcast
stations install necessary equipment and
technologies on, or as part of, any
broadcast television digital signal
transmitter to enable the distribution of
geographically targeted alerts by CMS
providers that have elected to
participate in the CMAS. Further,
section 602(f) of the WARN Act requires
the Commission to adopt rules for
technical testing requirements for CMS
providers that elect to transmit
emergency alerts and for the devices
and equipment used by such providers
for transmitting such alerts. In this
FNPRM the Commission seeks comment
on questions concerning the testing
obligations of NCE and public broadcast
television station licensees and
permittees that have installed the
equipment required by section 602(c) of
the WARN Act.

7. Legal Basis. Authority for the
actions proposed in the FNPRM may be
found in sections 1, 4(i) and (o), 201,
303(r), 403, and 706 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i) and (o),
201, 303(r), 403, and 606, as well as
sections 602(a), (b), (c), (f), 603, 604 and
606 of the WARN Act.

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rules Will Apply

8. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of, the number of
small entities that may be affected by
the rules adopted herein. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘“small business,” ‘“small
organization,” and ““‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. A “small
business concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

9. Small Businesses. Nationwide,
there are a total of approximately 22.4
million small businesses, according to
SBA data.

10. Small Organizations. A “‘small
organization” is generally “any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” Nationwide, as of
2002, there were approximately 1.6
million small organizations.

11. Small Governmental Jurisdictions.
The term “small governmental
jurisdiction” is defined generally as
“governments of cities, towns,
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townships, villages, school districts, or
special districts, with a population of
less than fifty thousand.” Census
Bureau data for 2002 indicate that there
were 87,525 local governmental
jurisdictions in the United States. The
Commission estimates that, of this total,
84,377 entities were ‘“small
governmental jurisdictions.” Thus, the
Commission estimates that most
governmental jurisdictions are small.

12. Wireless Telecommunications
Carriers (except Satellite). Since 2007,
the SBA has recognized wireless firms
within this new, broad, economic
census category. Prior to that time, the
SBA had developed a small business
size standard for wireless firms within
the now-superseded census categories of
“Paging” and ““Cellular and Other
Wireless Telecommunications.” Under
the present and prior categories, the
SBA has deemed a wireless business to
be small if it has 1,500 or fewer
employees. Because Census Bureau data
are not yet available for the new
category, the Commission will estimate
small business prevalence using the
prior categories and associated data. For
the first category of Paging, data for
2002 show that there were 807 firms
that operated for the entire year. Of this
total, 804 firms had employment of 999
or fewer employees, and three firms had
employment of 1,000 employees or
more. For the second category of
Cellular and Other Wireless
Telecommunications, data for 2002
show that there were 1,397 firms that
operated for the entire year. Of this
total, 1,378 firms had employment of
999 or fewer employees, and 19 firms
had employment of 1,000 employees or
more. Thus, using the prior categories
and the available data, the Commission
estimates that the majority of wireless
firms can be considered small.

13. Cellular Radiotelephone Service.
As noted, the SBA has developed a
small business size standard for small
businesses in the category ‘“Wireless
Telecommunications Carriers (except
satellite).” Under that SBA category, a
business is small if it has 1,500 or fewer
employees. Since 2007, the SBA has
recognized wireless firms within this
new, broad, economic census category.
Prior to that time, the SBA had
developed a small business size
standard for wireless firms within the
now-superseded census categories of
“Paging” and “Cellular and Other
Wireless Telecommunications.” Under
the present and prior categories, the
SBA has deemed a wireless business to
be small if it has 1,500 or fewer
employees. Because Census Bureau data
are not yet available for the new
category, the Commission will estimate

small business prevalence using the
prior categories and associated data.

14. For the first category of Paging,
data for 2002 show that there were 807
firms that operated for the entire year.
Of this total, 804 firms had employment
of 999 or fewer employees, and three
firms had employment of 1,000
employees or more. For the second
category of Cellular and Other Wireless
Telecommunications, data for 2002
show that there were 1,397 firms that
operated for the entire year. Of this
total, 1,378 firms had employment of
999 or fewer employees, and 19 firms
had employment of 1,000 employees or
more. Thus, using the prior categories
and the available data, the Commission
estimates that the majority of wireless
firms can be considered small.

15. Auctions. In addition, the
Commission notes that, as a general
matter, the number of winning bidders
that qualify as small businesses at the
close of an auction does not necessarily
represent the number of small
businesses currently in service. Also,
the Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.

16. Broadband Personal
Communications Service. The
broadband Personal Communications
Service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission has created a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years. For Block
F, an additional small business size
standard for “very small business’” was
added and is defined as an entity that,
together with its affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. These small business size
standards, in the context of broadband
PCS auctions, have been approved by
the SBA. No small businesses within the
SBA-approved small business size
standards bid successfully for licenses
in Blocks A and B. There were 90
winning bidders that qualified as small
entities in the C Block auctions. A total
of 93 “small” and “‘very small”’ business
bidders won approximately 40 percent
of the 1,479 licenses for Blocks D, E, and
F. On March 23, 1999, the Commission
reauctioned 155 C, D, E, and F Block
licenses; there were 113 small business
winning bidders. On January 26, 2001,
the Commission completed the auction
of 422 C and F PCS licenses in Auction
35. Of the 35 winning bidders in this
auction, 29 qualified as “small” or “very

small”” businesses. Subsequent events
concerning Auction 35, including
judicial and agency determinations,
resulted in a total of 163 C and F Block
licenses being available for grant.

17. Narrowband Personal
Communications Service. The
Commission held an auction for
narrowband Personal Communications
Service (PCS) licenses that commenced
on July 25, 1994, and closed on July 29,
1994. A second commenced on October
26, 1994 and closed on November 8,
1994. For purposes of the first two
narrowband PCS auctions, “small
businesses’” were entities with average
gross revenues for the prior three
calendar years of $40 million or less.
Through these auctions, the
Commission awarded a total of forty-one
licenses, 11 of which were obtained by
four small businesses. To ensure
meaningful participation by small
business entities in future auctions, the
Commission adopted a two-tiered small
business size standard in the
Narrowband PCS Second Report and
Order. A “small business” is an entity
that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of
not more than $40 million. A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $15 million. The SBA has
approved these small business size
standards. A third auction commenced
on October 3, 2001 and closed on
October 16, 2001. Here, five bidders
won 317 (MTA and nationwide)
licenses. Three of these claimed status
as a small or very small entity and won
311 licenses.

18. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses in the
2305-2320 MHz and 2345-2360 MHz
bands. The Commission defined “small
business” for the wireless
communications services (WCS) auction
as an entity with average gross revenues
of $40 million for each of the three
preceding years, and a “‘very small
business” as an entity with average
gross revenues of $15 million for each
of the three preceding years. The SBA
has approved these definitions. The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, which commenced on April 15,
1997 and closed on April 25, 1997, there
were seven bidders that won 31 licenses
that qualified as very small business
entities, and one bidder that won one
license that qualified as a small business
entity.
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19. 700 MHz Guard Bands Licenses.
In the 700 MHz Guard Bands Order, the
Commission adopted size standards for
“small businesses” and ‘““very small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. A small business in this
service is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $40 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. SBA approval of these
definitions is not required. An auction
of 52 Major Economic Area (MEA)
licenses for each of two spectrum blocks
commenced on September 6, 2000, and
closed on September 21, 2000. Of the
104 licenses auctioned, 96 licenses were
sold to nine bidders. Five of these
bidders were small businesses that won
a total of 26 licenses. A second auction
of remaining 700 MHz Guard Bands
licenses commenced on February 13,
2001, and closed on February 21, 2001.
All eight of the licenses auctioned were
sold to three bidders. One of these
bidders was a small business that won
a total of two licenses. Subsequently, in
the 700 MHz Second Report and Order,
the Commission reorganized the
licenses pursuant to an agreement
among most of the licensees, resulting
in a spectral relocation of the first set of
paired spectrum block licenses, and an
elimination of the second set of paired
spectrum block licenses (many of which
were already vacant, reclaimed by the
Commission from Nextel). A single
licensee that did not participate in the
agreement was grandfathered in the
initial spectral location for its two
licenses in the second set of paired
spectrum blocks. Accordingly, at this
time there are 54 licenses in the 700
MHz Guard Bands.

20. 700 MHz Band Commercial
Licenses. There is 80 megahertz of non-
Guard Band spectrum in the 700 MHz
Band that is designated for commercial
use: 698-757, 758-763, 776—787, and
788-793 MHz Bands. With one
exception, the Commission adopted
criteria for defining two groups of small
businesses for purposes of determining
their eligibility for bidding credits at
auction. These two categories are: (1)
“Small business,” which is defined as
an entity that has attributed average
annual gross revenues that do not
exceed $15 million during the preceding
three years; and (2) “very small
business,” which is defined as an entity

with attributed average annual gross
revenues that do not exceed $40 million
for the preceding three years. In Block

C of the Lower 700 MHz Band (710-716
MHz and 740-746 MHz), which was
licensed on the basis of 734 Cellular
Market Areas, the Commission adopted
a third criterion for determining
eligibility for bidding credits: An
“entrepreneur,” which is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.
The SBA has approved these small size
standards.

21. An auction of 740 licenses for
Blocks C (710-716 MHz and 740-746
MHz) and D (716-722 MHz) of the
Lower 700 MHz Band commenced on
August 27, 2002, and closed on
September 18, 2002. Of the 740 licenses
available for auction, 484 licenses were
sold to 102 winning bidders. Seventy-
two of the winning bidders claimed
small business, very small business, or
entrepreneur status and won a total of
329 licenses. A second auction
commenced on May 28, 2003, and
closed on June 13, 2003, and included
256 licenses: five EAG licenses and 251
CMA licenses. Seventeen winning
bidders claimed small or very small
business status and won 60 licenses,
and nine winning bidders claimed
entrepreneur status and won 154
licenses.

22. The remaining 62 megahertz of
commercial spectrum is currently
scheduled for auction on January 24,
2008. As explained above, bidding
credits for all of these licenses will be
available to “small businesses” and
“very small businesses.”

23. Advanced Wireless Services. In
the AWS—1 Report and Order, the
Commission adopted rules that affect
applicants who wish to provide service
in the 1710-1755 MHz and 2110-2155
MHz bands. The Commission did not
know precisely the type of service that
a licensee in these bands might seek to
provide. Nonetheless, the Commission
anticipated that the services that will be
deployed in these bands may have
capital requirements comparable to
those in the broadband Personal
Communications Service (PCS), and that
the licensees in these bands will be
presented with issues and costs similar
to those presented to broadband PCS
licensees. Further, at the time the
broadband PCS service was established,
it was similarly anticipated that it
would facilitate the introduction of a
new generation of service. Therefore,
the AWS—-1 Report and Order adopts the
same small business size definition that
the Commission adopted for the

broadband PCS service and that the SBA
approved. In particular, the AWS-1
Report and Order defines a ““small
business” as an entity with average
annual gross revenues for the preceding
three years not exceeding $40 million,
and a “very small business” as an entity
with average annual gross revenues for
the preceding three years not exceeding
$15 million. The AWS—1 Report and
Order also provides small businesses
with a bidding credit of 15 percent and
very small businesses with a bidding
credit of 25 percent.

24. Broadband Radio Service and
Educational Broadband Service.
Broadband Radio Service (“BRS”),
formerly known as Multipoint
Distribution Service (“MDS”’), and
Educational Broadband Service (“EBS”’),
formerly known as Instructional
Television Fixed Service (“ITFS”), use
frequencies at 2150-2162 and 2500—
2690 MHz to transmit video
programming and provide broadband
services to residential subscribers.
These services, collectively referred to
as ““‘wireless cable,” were originally
designed for the delivery of
multichannel video programming,
similar to that of traditional cable
systems, but over the past several years
licensees have focused their operations
instead on providing two-way high-
speed Internet access services. The
Commission estimates that the number
of wireless cable subscribers is
approximately 100,000 as of March
2005. As described below, the SBA
small business size standard for the
broad census category of Cable and
Other Program Distribution, which
consists of such entities generating
$13.5 million or less in annual receipts,
appears applicable to MDS and ITFS.
Other standards also apply, as
described.

25. The Commission has defined
small MDS (now BRS) entities in the
context of Commission license auctions.
In the 1996 MDS auction, the
Commission defined a small business as
an entity that had annual average gross
revenues of less than $40 million in the
previous three calendar years. This
definition of a small entity in the
context of MDS auctions has been
approved by the SBA. In the MDS
auction, 67 bidders won 493 licenses. Of
the 67 auction winners, 61 claimed
status as a small business. At this time,
the Commission estimates that of the 61
small business MDS auction winners, 48
remain small business licensees. In
addition to the 48 small businesses that
hold BTA authorizations, there are
approximately 392 incumbent MDS
licensees that have gross revenues that
are not more than $40 million and are
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thus considered small entities. MDS
licensees and wireless cable operators
that did not receive their licenses as a
result of the MDS auction fall under the
SBA small business size standard for
Cable and Other Program Distribution.
Information available to us indicates
that there are approximately 850 of
these licensees and operators that do not
generate revenue in excess of $13.5
million annually. Therefore, the
Commission estimates that there are
approximately 850 small entity MDS (or
BRS) providers, as defined by the SBA
and the Commission’s auction rules.

26. Educational institutions are
included in this analysis as small
entities; however, the Commission has
not created a specific small business
size standard for ITFS (now EBS). The
Commission estimates that there are
currently 2,032 EBS licensees, and all
but 100 of the licenses are held by
educational institutions. Thus, the
Commission estimates that at least 1,932
EBS licensees are small entities.

27. Common Carrier Paging. As noted,
the SBA has developed a small business
size standard for wireless firms within
the broad economic census category of
“Wireless Telecommunications Carriers
(except Satellite).” Under this category,
the SBA deems a business to be small
if it has 1,500 or fewer employees. Since
2007, the SBA has recognized wireless
firms within this new, broad, economic
census category. Prior to that time, the
SBA had developed a small business
size standard for wireless firms within
the now-superseded census categories of
“Paging” and “Cellular and Other
Wireless Telecommunications.” Under
the present and prior categories, the
SBA has deemed a wireless business to
be small if it has 1,500 or fewer
employees. Because Census Bureau data
are not yet available for the new
category, the Commission will estimate
small business prevalence using the
prior categories and associated data. For
the first category of Paging, data for
2002 show that there were 807 firms
that operated for the entire year. Of this
total, 804 firms had employment of 999
or fewer employees, and three firms had
employment of 1,000 employees or
more. For the second category of
Cellular and Other Wireless
Telecommunications, data for 2002
show that there were 1,397 firms that
operated for the entire year. Of this
total, 1,378 firms had employment of
999 or fewer employees, and 19 firms
had employment of 1,000 employees or
more. Thus, using the prior categories
and the available data, the Commaission
estimates that the majority of wireless
firms can be considered small. Thus,

under this category, the majority of
firms can be considered small.

28. In the Paging Third Report and
Order, the Commission developed a
small business size standard for “small
businesses” and “very small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. A “small business” is an
entity that, together with its affiliates
and controlling principals, has average
gross revenues not exceeding $15
million for the preceding three years.
Additionally, a “very small business” is
an entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.
The SBA has approved these small
business size standards. An auction of
Metropolitan Economic Area licenses
commenced on February 24, 2000, and
closed on March 2, 2000. Of the 985
licenses auctioned, 440 were sold. Fifty-
seven companies claiming small
business status won. Also, according to
Commission data, 365 carriers reported
that they were engaged in the provision
of paging and messaging services. Of
those, the Commission estimates that
360 are small, under the SBA-approved
small business size standard.

29. Wireless Communications Service.
This service can be used for fixed,
mobile, radiolocation, and digital audio
broadcasting satellite uses. The
Commission established small business
size standards for the wireless
communications services (WCS)
auction. A “small business” is an entity
with average gross revenues of $40
million for each of the three preceding
years, and a ‘‘very small business” is an
entity with average gross revenues of
$15 million for each of the three
preceding years. The SBA has approved
these small business size standards. The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, there were seven winning
bidders that qualified as “very small
business” entities, and one that
qualified as a “small business” entity.

30. Wireless Communications
Equipment Manufacturers. While these
entities are merely indirectly affected by
the Commission’s action, the
Commission is describing them to
achieve a fuller record. The Census
Bureau defines this category as follows:
“This industry comprises
establishments primarily engaged in
manufacturing radio and television
broadcast and wireless communications
equipment. Examples of products made
by these establishments are:
transmitting and receiving antennas,
cable television equipment, GPS

equipment, pagers, cellular phones,
mobile communications equipment, and
radio and television studio and
broadcasting equipment.” The SBA has
developed a small business size
standard for Radio and Television
Broadcasting and Wireless
Communications Equipment
Manufacturing, which is: all such firms
having 750 or fewer employees.
According to Census Bureau data for
2002, there were a total of 1,041
establishments in this category that
operated for the entire year. Of this
total, 1,010 had employment of under
500, and an additional 13 had
employment of 500 to 999. Thus, under
this size standard, the majority of firms
can be considered small.

31. Software Publishers. While these
entities are merely indirectly affected by
the Commission’s action, the
Commission is describing them to
achieve a fuller record. These
companies may design, develop or
publish software and may provide other
support services to software purchasers,
such as providing documentation or
assisting in installation. The companies
may also design software to meet the
needs of specific users. The SBA has
developed a small business size
standard of $23 million or less in
average annual receipts for the category
of Software Publishers. For Software
Publishers, Census Bureau data for 2002
indicate that there were 6,155 firms in
the category that operated for the entire
year. Of these, 7,633 had annual receipts
of under $10 million, and an additional
403 firms had receipts of between $10
million and $24,999,999. For providers
of Custom Computer Programming
Services, the Census Bureau data
indicate that there were 32,269 firms
that operated for the entire year. Of
these, 31,416 had annual receipts of
under $10 million, and an additional
565 firms had receipts of between $10
million and $24,999,999. Consequently,
the Commission estimates that the
majority of the firms in this category are
small entities that may be affected by
the Commission’s action.

32. NCE and Public Broadcast
Stations. The Census Bureau defines
this category as follows: “This industry
comprises establishments primarily
engaged in broadcasting images together
with sound. These establishments
operate television broadcasting studios
and facilities for the programming and
transmission of programs to the public.”
The SBA has created a small business
size standard for Television
Broadcasting entities, which is: such
firms having $13 million or less in
annual receipts. According to
Commission staff review of the BIA
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Publications, Inc., Master Access
Television Analyzer Database as of May
16, 2003, about 814 of the 1,220
commercial television stations in the
United States had revenues of $12
(twelve) million or less. The
Commission notes, however, that in
assessing whether a business concern
qualifies as small under the above
definition, business (control) affiliations
must be included. The Commission’s
estimate, therefore, likely overstates the
number of small entities that might be
affected by the Commission’s action,
because the revenue figure on which it
is based does not include or aggregate
revenues from affiliated companies.

33. In addition, an element of the
definition of “small business” is that the
entity not be dominant in its field of
operation. The Commission is unable at
this time to define or quantify the
criteria that would establish whether a
specific television station is dominant
in its field of operation. Accordingly,
the estimate of small businesses to
which rules may apply do not exclude
any television station from the
definition of a small business on this
basis and are therefore over-inclusive to
that extent. Also as noted, an additional
element of the definition of “small
business” is that the entity must be
independently owned and operated.
The Commission notes that it is difficult
at times to assess these criteria in the
context of media entities and its
estimates of small businesses to which
they apply may be over-inclusive to this
extent. There are also 2,117 low power
television stations (LPTV). Given the
nature of this service, the Commission
will presume that all LPTV licensees
qualify as small entities under the above
SBA small business size standard.

34. The Commission has, under SBA
regulations, estimated the number of
licensed NCE television stations to be
380. The Commission notes, however,
that, in assessing whether a business
concern qualifies as small under the
above definition, business (control)
affiliations must be included. The
Commission’s estimate, therefore, likely
overstates the number of small entities
that might be affected by the
Commission’s action, because the
revenue figure on which it is based does
not include or aggregate revenues from
affiliated companies. The Commission
does not compile and otherwise does
not have access to information on the
revenue of NCE stations that would
permit it to determine how many such
stations would qualify as small entities.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

35. There are potential reporting or
recordkeeping requirements proposed in
this FNPRM. For example, any testing
regime will entail some form of record
keeping. The FNPRM also seeks
comment on potential testing
procedures for the CMAS that could
affect CMS providers as well as Wireless
Communications Equipment
Manufacturers. The proposals set forth
in the FNPRM are intended to advance
the Commission’s public safety mission
and establish an effective CMAS in a
manner that imposes minimal
regulatory burdens on affected entities.

Steps Taken To Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered

36. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): “(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.”

37. As noted in paragraph 1 above,
this FNPRM seeks comment on the
narrow question of whether the
Commission should require NCE and
public broadcasting television licensees
and permittees to test any equipment
that they are required to install pursuant
to section 602(c) of the WARN Act. In
commenting on this question,
commenters are invited to propose steps
that the Commission may take to
minimize any significant economic
impact on small entities. When
considering proposals made by other
parties, commenters are invited to
propose significant alternatives that
serve the goals of these proposals.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

38. None.

Ex Parte Rules

39. These matters shall be treated as
a “permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. Persons making oral ex parte
presentations are reminded that

memoranda summarizing the
presentations must contain summaries
of the substance of the presentations
and not merely a listing of the subjects
discussed. More than a one or two
sentence description of the views and
arguments presented is generally
required. Other requirements pertaining
to oral and written presentations are set
forth in section 1.1206(b) of the
Commission’s rules.

Ordering Clauses

40. It is ordered, that pursuant to
sections 1, 4(i) and (o), 201, 303(r), 403,
and 706 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154(i)
and (o), 201, 303(r), 403, and 606, as
well as by sections 602(a), (b), (c), (f),
603, 604 and 606 of the WARN Act, this
Further Notice of Proposed Rulemaking
is hereby adopted.

41. It is further ordered that the
Commission’s Consumer and
Government Affairs Bureau, Reference
Information Center, shall send a copy of
this Further Notice of Proposed
Rulemaking, including the Initial
Regulatory Flexibility Analysis, to the
Chief Council for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. E8-18143 Filed 8—13-08; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 22

[FWS-R9-MB-2008-0057; 91200-1231—
9BPP-L3]

RIN 1018-AV81

Eagle Permits; Take Necessary To
Protect Interests in a Particular
Locality

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of
availability of draft environmental
assessment.

SUMMARY: We, the U.S. Fish and
Wildlife Service (we or us), announce
the availability of a draft environmental
assessment (DEA) evaluating options for
managing take of bald eagles and golden
eagles under the Bald and Golden Eagle
Protection Act (Eagle Act). The DEA
examines the effects of the action we
proposed in a June 5, 2007 proposed
rulemaking to establish two new
permits under the Eagle Act (72 FR
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31141), and two additional alternatives.
We are soliciting current data regarding
populations of both eagle species for the
DEA. We are also seeking input
regarding criteria to be used in
quantifying take that occurs at
important eagle-use areas, such as
foraging areas, communal roost sites, or
other concentration areas. Further, we
are reopening the comment period on
the proposed rule, which is the
preferred alternative of the DEA. We
have made some revisions and additions
to the preferred alternative based on
public comment received during the
comment period on the proposed rule.
Revisions of a substantive nature are
noted in the Background section of this
notice, and discussed more fully in the
DEA.

DATES: Send your comments on the DEA
and/or proposed rule by September 15,
2008.

ADDRESSES: We will post the DEA on
http://www.fws.gov/migratorybirds/, or
you may contact the Division of
Migratory Birds Management at 4410
North Fairfax Drive, MS 4107,
Arlington, VA 22203-1610. You may
submit comments by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: RIN 1018—
AV81; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, Suite
222; Arlington, VA 22203.

We will post all comments on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Public Comments section below
for more information).

FOR FURTHER INFORMATION CONTACT:
Diana Whittington, Division of
Migratory Bird Management, U.S. Fish
and Wildlife Service, at 703—358-2010.
SUPPLEMENTARY INFORMATION:

Public Comments

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section. Please note that we
may not consider comments we receive
after the date specified in the DATES
section in our final determination.

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that we
will post your entire comment—
including your personal identifying
information—on http://
www.regulations.gov. While you can ask

us in your comment to withhold your
personal identifying information from
public review, we cannot guarantee that
we will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Division of Migratory Bird
Management, 4501 N. Fairfax Drive, 4th
Floor, Arlington, VA 22203; telephone
(703) 358-2010.

Background

On June 5, 2007, we published in the
Federal Register a proposed rule (72 FR
31141) to provide certain authorizations
to take bald eagles and golden eagles
under the Eagle Act (16 U.S.C. 668—
668d). The rule would establish a
permit to authorize take that is
associated with otherwise-lawful
activities but which is not the purpose
of the activity. In addition to
authorizing the impacts of new
activities, we proposed to use the new
permit to extend Eagle Act take
authorization to take previously
exempted from the prohibitions of the
Endangered Species Act (ESA) (16
U.S.C. 1531 et seq.) under ESA section
7. A second type of permit proposed in
the rulemaking would authorize
intentional take of eagle nests in rare
cases where their location poses a risk
to the public welfare or to the eagles
themselves. Finally, the rule contained
a proposed regulatory provision that
would provide take authorization under
the Eagle Act to ESA section 10
permittees who continue to operate in
full compliance with the terms and
conditions of their existing permits.

We are finalizing the proposed actions
under two separate rulemakings. The
authorizations associated with
extending Eagle Act authorization to
bald eagle take previously authorized
under the ESA are categorically
excluded from the requirement to
prepare an environmental assessment
under the National Environmental
Policy Act (NEPA) (42 U.S.C. 4321—
4347d) under Departmental procedures.
In order to have those authorizations
available at the earliest practical date,
we have bifurcated the proposed rule.
We are finalizing the ESA-related
provisions ahead of the subject of the
DEA we are releasing today, which is
the remainder of the proposal.

We have prepared the DEA under
NEPA to analyze alternatives associated
with the two new permit regulations we
proposed in June. In the DEA, we

considered three alternatives for
managing take under the Eagle Act.

Under Alternative 1, we would
finalize regulations to extend Eagle Act
authorization to bald eagle take that is
authorized under the ESA, but we
would not promulgate the additional
regulations we proposed to (1) authorize
take that is associated with, but not the
purpose of, an action, and (2) authorize
nest removal to protect safety and
public welfare. This is the “No Action”
alternative because the only action that
we would finalize is the one we would
address in a separate rulemaking and is
not subject to this environmental
assessment.

Under Alternative 2, in addition to
finalizing the actions described under
Alternative 1, we would promulgate
regulations for both of the proposed
permits, but permits to authorize take
that is associated with, but not the
purpose of, an action would be limited
to disturbance. No other forms of take
would be authorized. We could
authorize programmatic disturbance and
nest take if the permittee implements
advanced conservation practices (see
discussion below).

Alternative 3 is the proposed action,
with modifications, and the preferred
alternative. Alternative 3 includes all
elements of Alternative 2, with the
addition that take that results in
mortalities could also be authorized.
Based on public comment received on
the June 5, 2007, proposed rule, and on
new information compiled through the
process of drafting the DEA, we have
made some modifications to the
preferred alternative. In addition to a
variety of minor revisions, Alternative 3
contains the following additions and
changes to the proposed rule:

¢ As discussed above, we split the
rule into two rules that we will finalize
separately from one another. We
separated the original proposal to
extend (or “grandfather’’) Eagle Act take
authorization to take previously
authorized under the ESA from the
remainder of the provisions in order to
finalize the “grandfathering” provisions
more expeditiously.

e We modified our interpretation
(provided in the June 5, 2007, proposed
rule) of the statutory mandate that
permitted take be “‘compatible with the
preservation of the bald eagle or the
golden eagle.” In the original proposal,
we proposed to use the standard that
regional and national eagle populations
not decline at a rate greater than 0.54%
annually. Our preferred alternative now
requires increasing or stable regional
populations to meet the “preservation”
standard.
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e The rule would include issuance
criteria to ensure that, except for safety
emergencies, Native American religious
needs are given first priority if requests
for permits exceed take thresholds that
are compatible with the preservation of
the bald eagle or the golden eagle.

¢ The rule would no longer provide
different issuance criteria for lethal
versus non-lethal take. Rather, it
proposes separate provisions for
programmatic take versus individual
instances of take. Programmatic take
(take that is recurring and not in a
specific, identifiable timeframe and/or
location) would be authorized only
where it is unavoidable despite
implementation of comprehensive
measures (‘“‘advanced conservation
practices”) developed in cooperation
with the Service to reduce the take
below current levels. “Advanced
conservation practices” refers to
scientifically-supportable measures
representing the best available
techniques designed to reduce
disturbance and ongoing mortalities to a
level where remaining take is
unavoidable.

e The rule would amend the existing
eagle depredation permit regulations at
50 CFR 22.23 to extend permit tenure
beyond 90 days for purposes of hazing
eagles. The purpose of these revisions
would be to enable issuance of permits
that combine programmatic
authorizations provided under § 22.23
and the new proposed take regulations
(e.g., for airport safety purposes).

e The rule would expand (from the
proposed rule) the purposes for which
eagle nests may be taken to include
where necessary to protect public health
and welfare. The proposed rule limited
nest removal to emergencies where
human or eagle safety was imminently
threatened. Nest removal for
emergencies would be retained, and
would authorize the removal and/or
relocation of active and inactive nests
where genuine safety concerns
necessitate their removal. The broader
application would allow us to issue
permits to remove only inactive nests in
some circumstances where the presence
of the nest does not immediately
threaten injury or loss of life, but does
interfere with maintenance or expansion
of infrastructure needed to protect
overall public health and welfare. An
example of the broader application
would be a site in an underserved
community where a new hospital is to
be built, where the building was
designed to avoid three eagle nests in a
territory, but as construction is set to
begin, eagles build a new nest in the
only remaining available building site.
In this situation (depending on

consideration of any other relevant
factors), take of the nest may be
considered necessary to protect public
health and welfare, even though take is
not necessary to alleviate an immediate
safety threat.

In such situations, where the take of
an inactive nest is necessary to protect
public health and welfare, but not to
alleviate an immediate threat to safety,
two additional criteria must be met
before we may issue a nest take permit
under this section. First, we may not
issue the permit unless alternative
suitable nesting and foraging habitat is
available. Second, the permittee will be
required to mitigate for the detrimental
impacts to eagles to the fullest extent
practicable.

e We propose to redefine some terms
and introduce new definitions for a
number of additional terms used in the
regulations, as follows:

We would define “eagle nest” as a
“readily identifiable structure built,
maintained, or used by bald eagles or
golden eagles for breeding purposes.”
This definition is based on, and
replaces, the existing golden eagle nest
definition, in order to apply to both
species. We would remove the existing
definition of “golden eagle nest” from
the list of definitions. Similarly, we
would replace the old definition of
“inactive nest” with a new definition
that also includes bald eagles as well as
golden eagles. The new definition
would read: “a bald eagle or golden
eagle nest that is not currently being
used by eagles as determined by the
absence of any adult, egg, or dependent
young at the nest for 10 consecutive
days. An inactive nest may become
active again and remains protected
under the Eagle Act.”

The proposed permit regulations
under § 22.26 introduced the term
“important eagle-use area” to refer to
nests, biologically important foraging
areas, and communal roosts, where
eagles are potentially likely to be taken
as the result of interference with
breeding, feeding, or sheltering
behaviors. We now propose to define
“important eagle-use area” as ‘‘an eagle
nest, foraging area, or communal roost
site that eagles rely on for breeding,
sheltering, or feeding, and the landscape
features surrounding such nest, foraging
area, or roost site that are essential for
the continued viability of the site for
breeding, feeding, or sheltering eagles.”
This term refers to the particular areas,
within a broader area where human
activity occurs, where eagles are more
likely to be taken (e.g., disturbed) by the
activity because of the higher
probability of interference with

breeding, feeding, or sheltering
behaviors at those areas.

We are also proposing to define terms
used within the definition of “important
eagle-use area.” We would define
“foraging area” to mean ‘“‘an area where
eagles regularly feed during one or more
seasons.” We would define “communal
roost site” as “‘an area where eagles
gather repeatedly in the course of a
season and shelter overnight and
sometimes during the day in the event
of inclement weather.” Not all foraging
areas and communal roost sites are
important enough that interfering with
eagles at the site will cause disturbance
(resulting in injury or nest
abandonment.) Whether eagles rely on a
particular foraging area or communal
roost site to that degree will depend on
a variety of circumstances, most
obviously, the availability of alternate
sites for feeding or sheltering.

“Territory” would be defined as “a
defended area that contains, or
historically contained, one or more
nests within the home range of a mated
pair of eagles, and where no more than
one pair breeds at a time.”

“Cumulative effects” would mean
“the incremental environmental impact
or effect of the proposed action, together
with impacts of past, present, and
reasonably foreseeable future actions.”

We would define “indirect effects’ as
“effects that are caused by an action and
which may occur later in time or be
located beyond the initial impacts of the
action, but are still reasonably
foreseeable.”

The preferred alternative continues to
include the requirement that an
applicant avoid and minimize impacts
to eagles to the maximum extent
practicable, and document the existing
measures in their application for a
permit. “Practicable” would be defined
as ‘“‘capable of being done after taking
into consideration, relative to the
magnitude of the impacts to eagles, (1)
the cost of remedy comparative with
proponent resources; (2) existing
technology; and (3) logistics in light of
overall project purposes.”

An additional provision that would be
included in the final rule to implement
our preferred alternative pertains to the
authorizations granted through the other
final rulemaking (to extend Eagle Act
authorization to take authorized under
the ESA) that we separated from the
action for which this environmental
assessment is being carried out. Under
the preferred alternative, the final
regulations to establish a new permit for
take of eagles where the take is
associated with, but not the purpose of,
the activity would include a provision
that applies to anyone granted take



Federal Register/Vol. 73, No. 158/ Thursday, August 14, 2008/Proposed Rules

47577

exemptions under section 7 of the ESA.
This would apply in areas where the
bald eagle remains listed or is re-listed
under the ESA or if the golden eagle
becomes listed. Of those persons, those
who are issued their section 7
exemptions whose activities will also
take eagles under the Eagle Act, and
who wish to obtain Eagle Act
authorization for that take, would be
required to use the new permit
regulations at 50 CFR 22.26 that are the
subject of this DEA, once those
regulations are available, rather than the
expedited permit being established
under separate regulations.

Authority: The authority for this action is
the Bald and Golden Eagle Protection Act (16
U.S.C. 668-668d).

Dated: July 28, 2008.

Lyle Laverty,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. E8—18779 Filed 8—13-08; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
RIN 0648—-AV29

Fisheries in the Western Pacific;
Crustacean Fisheries; Deepwater
Shrimp

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of fishery
management plan amendment; request
for comments.

SUMMARY: NMFS announces that the
Western Pacific Fishery Management
Council proposes to amend the Fishery
Management Plan for Crustacean
Fisheries of the Western Pacific Region
(Crustaceans FMP). If approved by the
Secretary of Commerce, Amendment 13
to the Crustaceans FMP would designate
deepwater shrimp of the genus
Heterocarpus as management unit
species, and require Federal permits and
data reporting for deepwater shrimp
fishing in Federal waters of the western
Pacific. Amendment 13 is intended to
improve information on deepwater
shrimp fisheries and their ecosystem
impacts, and to provide a basis for
future management of the fisheries, if
needed.

DATES: Comments on Amendment 13,
which includes an environmental

assessment, must be received by
October 14, 2008.

ADDRESSES: Comments on the
amendment, identified by 0648—-AV29,
may be sent to either of the following
addresses:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal
www.regulations.gov; or

e Mail: Mail written comments to
William L. Robinson, Regional
Administrator, NMFS, Pacific Islands
Region (PIR), 1601 Kapiolani Blvd, Suite
1110, Honolulu, HI 96814—4700.

Instructions: All comments received
are a part of the public record and will
generally be posted to
www.regulations.gov without change.
All personal identifying information
(e.g., name, address, etc.) submitted
voluntarily by the commenter may be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields, if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word or Excel, WordPerfect,
or Adobe PDF file formats only.

Copies of Amendment 13, including
an environmental assessment, are
available from the Western Pacific
Fishery Management Council (Council),
1164 Bishop St., Suite 1400, Honolulu,
HI 96813, tel 808-522—-8220, fax 808—
522-8226, www.wpcouncil.org.

FOR FURTHER INFORMATION CONTACT:
Brett Wiedoff, NMFS PIR, 808—944—
2272.

SUPPLEMENTARY INFORMATION: This
Federal Register document is accessible
at the Office of the Federal Register
website: www.gpoaccess.gov/fr.

Crustacean fisheries in the western
Pacific are federally-managed within the
waters of the U.S. Exclusive Economic
Zone (EEZ) around American Samoa,
the Commonwealth of the Northern
Mariana Islands (CNMI), Guam, Hawaii,
and the Pacific Remote Island Areas
(PRIA, including Palmyra Atoll,
Kingman Reef, Jarvis Island, Baker
Island, Howland Island, Johnston Atoll,
Wake Island, and Midway Atoll). The
EEZ around the CNMI and PRIA extends
from the shoreline seaward to 200
nautical miles (nm), and the EEZ around
the other islands extends from three to
200 nm offshore. Crustaceans FMP
management unit species now include
spiny lobsters, Panulirus marginatus
and P. penicillatus, slipper lobsters of
the family Scyllaridae, and Kona
(spanner) crab, Ranina ranina.

Eight species of Heterocarpus have
been reported throughout the tropical
Pacific. These shrimp are generally
found at depths of 200 to 1,200 meters
on the outer reef slopes that surround
islands and deepwater banks. Species
distribution tends to be stratified by
depth with some overlap. The
deepwater trap fisheries have primarily
targeted Heterocarpus ensifer and H.
laevigatus.

Western Pacific commercial trap
fisheries for deepwater shrimp are
intermittent. There have been sporadic
operations in Hawaii since the 1960s,
small-scale fisheries in Guam during the
1970s, and some activity in the CNMI
during the mid—1990s. The fisheries
have been unregulated, and there has
been no comprehensive collection of
information about the fisheries. Most of
these fishing ventures have been short-
lived, probably as a result of sometimes-
frequent loss of traps, a shrimp product
with a short shelf life and history of
inconsistent quality, and the rapid
localized depletion of deepwater shrimp
stocks leading to low catch rates.
Despite these hurdles, interest in
deepwater shrimp fisheries continues.

Amendment 13 would designate
deepwater shrimp of the genus
Heterocarpus as management unit
species under the FMP, and would
require Federal permits and reporting
for deepwater shrimp fishing in the
EEZ. The proposed monitoring program
(permits and logbooks) is intended to
improve understanding of these
fisheries and their impact on marine
ecosystems. Although currently there
are no resource concerns regarding
western Pacific deepwater shrimp, the
proposed designation of these shrimp as
management unit species would provide
a basis for management of the fisheries,
if warranted in the future. Amendment
13 designates Essential Fish Habitat
(EFH) for the complete assemblage of
adult and juvenile Heterocarpus spp. as
the outer reef slopes between 300 and
700 meters surrounding every island
and submerged banks in the western
Pacific, and includes all eight species of
deepwater shrimp in the region:
Heterocarpus ensifer, H. laevigatus, H.
sibogae, H. gibbosus, H. Lepidus, H.
dorsalis, H. tricarinatus and H.
longirostris, as required under the
Magnuson-Stevens Fishery
Conservation and Management Act.

Public comments on proposed
Amendment 13 must be received by
October 14, 2008 to be considered by
NMEFS in the decision to approve,
partially approve, or disapprove the
amendment. A proposed rule to
implement the amendment has been
prepared for Secretarial review and
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approval, and NMFS expects to publish Authority: 16 U.S.C. 1801 et seq. Dated: August 8, 2008.
and request public comment on the Alan D. Risenhoover,
proposed regulation in the near future. Director, Office of Sustainable Fisheries,

National Marine Fisheries Service.
[FR Doc. E8-18854 Filed 8—13—08; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Forest Service

Cibola National Forest, Mount Taylor
Ranger District, NM, Designation of the
Proposed Rinconada Communication
Site

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Cibola National Forest
will prepare an environmental impact
statement to assess the designation and
development of the proposed Rinconada
Communication Site on the Mt. Taylor
Ranger District. The Forest Service
proposes to designate a three-acre
Rinconada Communication Site that
would serve present and future high
power communication needs, and to
permit the development of a facility
within the site.

DATES: Comments concerning the scope
of the analysis must be received by days
after the publication of the NOI. The
draft environmental impact statement is
expected November, 2008 and the final
environmental impact statement is
expected March, 2009.

ADDRESSES: Send written comments to
Nancy Rose, Forest Supervisor, Cibola
National Forest, 2113 Osuna Road NE.,
Albuquerque, NM 87113.

FOR FURTHER INFORMATION CONTACT: For
further information, mail
correspondence to Donald L. Hall,
Cibola National Forest, 2113 Osuna
Road NE., Albuquerque, NM 87113.
SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The proposed high power
transmission facility cannot be placed
on the existing Microwave Ridge
Communication Site, located
approximately one-half mile to the
north, because the existing site is
designated as a low power facility. It is
not feasible to co-locate low and high

power facilities; therefore, the new
communication site is being proposed.
The Rinconada site would occupy the
location for Microwave Ridge No. 2,
which was identified in the Cibola
National Forest Land and Resource
Management Plan.

Proposed Action

The Cibola National Forest has
accepted an application for
development of an FM transmission
facility by KDSK Radio, Inc. within the
Mt. Taylor Ranger District. The Forest
Service proposes to designate a three-
acre Rinconada Communication Site
which would serve present and future
high power communication needs, and
to permit the development of the KDSK
facility within the site. The site would
provide radio broadcasting service to
the citizens of Grants, New Mexico and
those who live, commute, and work in
the surrounding, more rural areas of
Cibola and Valencia Counties. KDSK
Radio’s development would consist of
an unlit, 180-foot, self-supporting tower
with antennas, and an equipment
building measuring 12 feet by 20 feet.

The proposed Rinconada
Communication Site is approximately
/> mile south of the existing Microwave
Ridge Communication Site, and is
served by an existing power line and
existing roads. The proposed site is
located adjacent to Forest Service Road
400 in T.11N., R.7W., Section 17,
NMPM, Cibola County, New Mexico.

Responsible Official

Forest Supervisor Nancy Rose, Cibola
National Forest, 2113 Osuna Road NE.,
Albuquerque, NM 87113.

Nature of Decision To Be Made

The Forest Supervisor will use the EIS
process to develop the necessary
information to make an informed
decision on whether or not to designate
the Rinconada Communication Site and
permit the development of the KDSK
facility within the site.

Scoping Process

Scoping will include NOI to Federal
Register, listing in the Quarterly
Schedule of Proposed Actions, letters to
interested and affected individuals,
agencies, and organizations, and legal
notices. No public meeting is planned.

Preliminary Issues

One preliminary issue has been
identified. The designation and
development of the Rinconada
Communication Site may affect the
characteristics that make the Mount
Taylor Traditional Cultural Property
eligible for the National Register of
Historic Places.

Comment Requested

This notice of intent initiates the
scoping process which guides the
development of the environmental
impact statement.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review: A draft
environmental impact statement will be
prepared for comment. The comment
period on the draft environmental
impact statement will be 45 days from
the date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45-
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
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as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement.

Reviewers may wish to refer to the
Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.

Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21.

Dated: August 5, 2008.

Nancy Rose,

Forest Supervisor, Cibola National Forest.
[FR Doc. E8—18833 Filed 8-13-08; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
National Agricultural Statistics Service

Notice of Intent To Seek Approval To
Conduct an Information Collection

AGENCY: National Agricultural Statistics
Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
National Agricultural Statistics Service
(NASS) to seek approval to conduct two
new information collections, the 2008
On-Farm Renewable Energy Production
Survey and the 2008 Organic
Production and Marketing Survey.

DATES: Comments on this notice must be
received by October 14, 2008 to be
assured of consideration.

ADDRESSES: You may submit comments,
identified by docket number 0535—
NEW, 2008 On Farm-Renewable Energy
Production Survey and the 2008
Organic Production and Marketing
Survey, by any of the following
methods:

e E-mail: ombofficer@nass.usda.gov.
Include docket number and title above
in the subject line of the message.

e Fax:(202) 720-6396.

e Mail: Mail any paper, disk, or CD-
ROM submissions to: NASS Clearance
Officer, U.S. Department of Agriculture,
Room 5336A, Mail Stop 2024, South

Building, 1400 Independence Avenue,
SW., Washington, DC 20250-2024.

¢ Hand Delivery/Courier: Hand
deliver to: NASS Clearance Officer, U.S.
Department of Agriculture, Room
5336A, South Building, 1400
Independence Avenue, SW.,
Washington, DC 20250-2024.

FOR FURTHER INFORMATION CONTACT:
Joseph T. Reilly, Associate
Administrator, National Agricultural
Statistics Service, U.S. Department of
Agriculture, (202) 720-4333.
SUPPLEMENTARY INFORMATION:

Title: 2008 On-Farm Renewable
Energy Production Survey, and 2008
Organic Production and Marketing
Survey.

OMB Control Number: 0535—NEW.

Type of Request: Intent to Seek
Approval to Conduct two Information
Collections as mandated by the Food,
Conservation, and Energy Act of 2008.

Abstract: The National Agricultural
Statistics Service (NASS) of the United
States Department of Agriculture
(USDA) will request approval from the
Office of Management and Budget
(OMB) for both the On-Farm Renewable
Energy Production Survey and the
Organic Products Survey to be
conducted as follow-on surveys from
the 2007 Census of Agriculture.

(1) The 2008 Energy Produced on
Farms Survey will use as a sampling
universe every respondent on the 2007
Census of Agriculture who reported
energy generation on the farm using
wind or solar technology, methane
digester, etc. This energy survey will
provide a comprehensive inventory of
farm-generated energy practices with
detailed data relating to category or type
of energy produced (wind, solar,
hydropower, biomass, methane digester,
geothermal, etc.), how much energy was
generated, if any energy was sold onto
a power grid, and the average payment
received per kilowatt hour. Data
collection will be in the Spring of 2009
with a final report published in the Fall
of 2009. Data will be published at both
the U.S. and State level where possible.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 20 minutes per
response.

Respondents: Farmers, ranchers, and
farm managers self identified as
producers of energy through the 2007
Census of Agriculture.

Estimated Number of Respondents:
16,500.

Estimated Total Annual Burden on
Respondents: 5,500 hours.

(2) The 2008 Organic Production and
Marketing Survey will use as a sampling
universe every respondent on the 2007

Census of Agriculture who reported
organic production for sale in 2007.
This survey will provide organic
production by commodity, marketing
practices (handling, distribution, retail,
and consumer purchasing patterns), and
prices received by organic producers.
Data collection will be in the Spring of
2009 with a final report published in the
Spring of 2010. Data will be published
at the U.S. and State level where
possible.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 60 minutes per
response.

Respondents: Farmers, ranchers, and
farm managers self identified as organic
producers through the 2007 Census of
Agriculture.

Estimated Number of Respondents:
15,500.

Estimated Total Annual Burden on
Respondents: 15,500 hours.

The primary objectives of the National
Agricultural Statistics Service are to
prepare and issue State and national
estimates of crop production, livestock
production, economic statistics, and
environmental statistics related to
agriculture and to conduct the Census of
Agriculture and its follow on surveys.
This notice request is in response to a
mandate in 7 U.S.C. 5925c¢, as amended
by the Food, Conservation, and Energy
Act of 2008, Section 10302, Public Law
110-246.

Authority: These data will be
collected under the authority of 7 U.S.C.
2204(a). Individually identifiable data
collected under this authority are
governed by Section 1770 of the Food
Security Act of 1985, 7 U.S.C. 2276,
which requires USDA to afford strict
confidentiality to non-aggregated data
provided by respondents. This Notice is
submitted in accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) and Office of Management
and Budget regulations at 5 CFR part
1320 (60 FR 44978, August 29, 1995).

Copies of this information collection
and related instructions can be obtained
without charge from the NASS OMB
Clearance Officer at (202) 720—-2248.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
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burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All responses to this notice will
become a matter of public record and be
summarized in the request for OMB
approval.

Signed at Washington, DC, August 4, 2008.
Joseph T. Reilly,
Associate Administrator.
[FR Doc. E8-18793 Filed 8—13—08; 8:45 am]
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Gulf Crossing Pipeline Company, LLC;
Gulf South Pipeline Company LP;
Federal Energy Regulatory
Commission (FERC), Docket Nos.
CP07-398-000, CP07-398-001, CP07—
399-000, CP07-400-000, CP07-401—
000, CP07-402-000, CP07-403-000,
FERC EIS 0218F; March 21, 2008

AGENCY: Natural Resources
Conservation Service.

ACTION: Notice of availability of the
record of decision.

SUMMARY: Pursuant to Section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR part 1500); and the Natural
Resources Conservation Service
Guidelines (7 CFR part 650); the Natural
Resources Conservation Service, U.S.
Department of Agriculture, has decided
to subordinate its rights, acquired under
the Wetland Reserve Program (WRP), to
allow the Gulf Crossing Pipeline
Company, LLC to cross NRCS held
conservations easements associated
with the Gulf Crossing Project in
Madison Parish, LA and Fannin, Texas.

On June 19, 2007, Gulf Crossing
Pipeline Company LLC (Gulf Crossing)
and Gulf South Pipeline Company LP
(Gulf South) jointly filed an application
under section 7C of the Natural Gas Act
(NGA) for authorization to construct and
operate facilities to be known as the
Gulf Crossing Project which constitutes
four compressor stations and an
interstate natural gas pipeline.

The Federal Energy Regulatory
Commission (FERC) has prepared a final
environmental impact statement (EIS) to
fulfill requirements of the National
Environmental Policy Act (NEPA). The
purpose of this document was to make

public the analysis of the environmental
impacts that would likely result from
the construction and operation of the
proposed project. The NRCS
participated as a cooperating agency in
the preparation of the EIS.

The project will affect approximately
three (3) NRCS held Wetlands Reserve
Program (WRP) easements by creating a
50 ft. permanent right of way (within a
100 ft. construction right of way) that
extends for approximately 356.3 miles
of which 4.6 miles is over lands
encumbered under WRP easements
located in Madison, Louisiana and
Fannin, Texas.

FOR FURTHER INFORMATION CONTACT:
Kevin D. Norton, State Conservationist,
Natural Resources Conservation Service,
3737 Government Street, Alexandria,
Louisiana 71302; telephone (318) 473—
7751.

A limited number of copies of the
Record of Decisions (ROD) are available
to fill single copy requests at the above
address. Basic data evaluated for the
ROD are on file and may be reviewed by
contacting Kevin D. Norton.

Dated: August 6, 2008.
Kevin D. Norton,
State Conservationist.
[FR Doc. E8-18803 Filed 8—13—08; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE
Economic Development Administration
[Docket No.: 0808071081-81082-01]

Solicitation of Proposals and
Applications for the FY 2008
Supplemental Appropriations Disaster
Relief Opportunity Pursuant to Act of
June 30, 2008, Public Law 110-252, 122
Stat. 2323 (2008)

AGENCY: Economic Development
Administration (EDA), Department of
Commerce.

ACTION: Notice and request for
applications.

SUMMARY: Pursuant to section 703 of the
Public Works and Economic
Development Act of 1965, as amended
(42 U.S.C. 3233), EDA announces
general policies and application
procedures for the FY 2008
Supplemental Appropriations Disaster
Relief Opportunity. This investment
assistance will help devise long-term
economic redevelopment strategies and
carry out implementation activities and
public works projects to address
economic development challenges in
regions impacted by the Midwest storms

and floods or other recent natural
disasters.

DATES: Proposals (also known as pre-
applications) are accepted on a
continuing basis and applications are
invited and processed as received.
Generally, up to two months are
required for EDA to reach a final
decision after receipt of a complete
application that meets all requirements.
Proposals or applications (as
appropriate) received after the date of
publication of this notice will be
processed in accordance with the
requirements set forth herein until
superseded by the terms of a federal
funding opportunity (FFO)
announcement posted on http://
www.grants.gov and publication of the
related notice in the Federal Register.

Pre-Application and Application
Submission Requirements: Proponents
are advised to read carefully the
instructions contained in the complete
FFO announcement for this request for
proposals and applications, and in the
Pre-Application for Investment
Assistance (Form ED—900P) and
Application for Investment Assistance
(Form ED—900A). Please note that the
requirements for the pre-application are
different from the requirements for the
application. It is the sole responsibility
of the proponent to ensure that the pre-
application or application (as
appropriate) is complete and received
by EDA. The content of the pre-
application or the application (as
appropriate) is the same for paper
submissions as it is for electronic
submissions. EDA will not accept
facsimile transmissions of pre-
applications or applications.

For projects under this notice and
request for proposals and applications,
a pre-application normally is required.
However, given the exigent
circumstances that exist as a result of
the Midwest storms and floods and
other recent natural disasters, the EDA
regional office may in some
circumstances waive the pre-application
requirement for applicants in those
affected regions and allow those
applicants to submit an application only
(no pre-application). Therefore, please
contact the appropriate EDA regional
office listed below for instructions as to
whether you need to complete a pre-
application or an application. The
regional office staff will provide
application instructions.

All relevant forms may be accessed
and downloaded at the following Web
sites: (i) Forms ED—900P and ED—900A
at http://www.eda.gov/
InvestmentsGrants/Application.xml; (ii)
Standard Forms (SF) at either
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www.grants.gov or at http://
www.eda.gov/InvestmentsGrants/

Application.xml; and (iii) Department of

Commerce (CD) forms at http://
ocio.os.doc.gov/ITPolicyandPrograms/
Electronic_Forms/index.htm.

Proponents are advised that in
October 2008, EDA anticipates
introducing a single-step application
process that will obviate use of the
current Forms ED—900P and ED-900A.
At that time, EDA will publish new
application procedures in line with the
new single-step application in the
Federal Register and will post
information about those procedures at
http://www.eda.gov.

Addresses and Telephone Numbers
for EDA’s Regional Offices: If you have
a project that will be located in one of
the disaster-impacted regions declared
under the Robert T. Stafford Disaster
Relief and Emergency Assistance Act
(42 U.S.C. 5121 et seq.) (Stafford Act),
please contact the appropriate regional
office listed below.

Economic Development Administration,
Atlanta Regional Office, 401 West
Peachtree Street, NW., Suite 1820,
Atlanta, Georgia 30308, Telephone:
(404) 730-3002, Fax: (404) 730-3025,
Serves: Alabama, Florida, Georgia,
Kentucky, Mississippi, North
Carolina, South Carolina and
Tennessee.

Economic Development Administration,
Austin Regional Office, 504 Lavaca
Street, Suite 1100, Austin, Texas
78701, Telephone: (512) 381-8144,
Fax: (512) 381-8177, Serves:
Arkansas, Louisiana, New Mexico,
Oklahoma and Texas.

Economic Development Administration,
Chicago Regional Office, 111 North
Canal Street, Suite 855, Chicago,
Ilinois 60606, Telephone: (312) 353—
7706, Fax: (312) 353-8575, Serves:
Ilinois, Indiana, Michigan,
Minnesota, Ohio, Wisconsin and
Muscatine and Scott counties, Iowa.

Economic Development Administration,
Denver Regional Office, 410 17th
Street, Suite 250, Denver, Colorado
80202, Telephone: (303) 844—-4714,
Fax: (303) 844—-3968, Serves:
Colorado, Iowa (excluding Muscatine
and Scott counties), Kansas, Missouri,
Montana, Nebraska, North Dakota,
South Dakota, Utah and Wyoming.

Economic Development Administration,
Philadelphia Regional Office, Curtis
Center, 601 Walnut Street, Suite 140
South, Philadelphia, Pennsylvania
19106, Telephone: (215) 597-4603,
Fax: (215) 597—1063, Serves:
Connecticut, Delaware, District of
Columbia, Maine, Maryland,
Massachusetts, New Hampshire, New

Jersey, New York, Pennsylvania,
Puerto Rico, Rhode Island, Vermont,
U.S. Virgin Islands, Virginia and West
Virginia.

Economic Development Administration,
Seattle Regional Office, Jackson
Federal Building, Room 1890, 915
Second Avenue, Seattle, Washington
98174, Telephone: (206) 220-7660,
Fax: (206) 220-7669, Serves: Alaska,
American Samoa, Arizona, California,
Guam, Hawaii, Idaho, Marshall
Islands, Micronesia, Nevada, Northern
Mariana Islands, Oregon, Republic of
Palau and Washington.

Application Submission Formats: Pre-
applications or applications may be
submitted either (i) in paper (hardcopy)
format at the applicable regional office
address provided below; or (ii)
electronically in accordance with the
procedures provided on
www.grants.gov.

Paper Submissions: Under this
competitive solicitation, a proponent
may submit a completed pre-application
or application (as appropriate) to the
applicable regional office listed above
under “Addresses and Telephone
Numbers for EDA’s Regional Offices.” A
proponent advised by the regional office
to complete a pre-application should
download and print copies of the Form
ED-900P and the Form SF—424
(Application for Federal Assistance) at
http://www.eda.gov/InvestmentsGrants/
Application.xml, complete Parts [, Il and
III of Form ED—900P and Form SF—424,
and attach the project narrative
statement requested in section IV.B.1. of
the FFO announcement. The narrative
statement should be clearly labeled to
identify each addressed topic listed in
section IV.B.1. of the FFO
announcement. A proponent advised to
complete an application should follow
the instructions provided by the
regional office at the time it is so
advised.

Proponents choosing this option must
submit one (1) original and two (2)
copies of the completed pre-application
or application (as appropriate) via postal
mail, shipped overnight or hand-
delivered to the applicable regional
office, unless otherwise directed by EDA
staff. Department of Commerce mail
security measures may delay receipt of
United States Postal Service mail for up
to two weeks. Therefore, proponents
who wish to submit paper applications
are advised to use guaranteed overnight
delivery services.

Electronic Submissions: Proponents
may submit pre-applications or
applications (as appropriate)
electronically in accordance with the
instructions provided by the EDA

regional office and the instructions
provided at http://www.grants.gov/
applicants/apply_for_grants.jsp. The
preferred file format for electronic
attachments (e.g., the project narrative
statement and exhibits to Form ED-
900P) is portable document format
(PDF); however, EDA will accept
electronic files in Microsoft Word,
WordPerfect, Lotus or Excel formats.

Applicants should access the
following link for assistance in
navigating www.grants.gov and for a list
of useful resources: http://
www.grants.gov/applicants/
applicant_help.jsp. If you do not find an
answer to your question under
“Applicant FAQS” at http://
www.grants.gov/applicants/
applicant_fags.jsp, try consulting the
Applicant User Guide. If you still
cannot find an answer to your question,
contact www.grants.gov via e-mail at
support@grants.gov or telephone at
1-800-518-4726. The hours of
operation for www.grants.gov are
Monday-Friday, 7 a.m. to 9 p.m. (ET)
(except for Federal holidays).

FOR FURTHER INFORMATION CONTACT: For
additional information or for a paper
copy of the complete FFO
announcement, contact the appropriate
EDA regional office listed above. EDA’s
Internet Web site at www.eda.gov also
contains additional information on EDA
and its programs.

SUPPLEMENTARY INFORMATION:

Background Information: With
funding made available through the
Supplemental Appropriations Disaster
Relief Opportunity, EDA intends to
award investments in regions
experiencing severe economic distress
as a result of flooding, storms or
tornadoes such as those experienced in
the Midwest, or other recent natural
disasters. Pursuant to this notice, EDA
solicits proposals and applications for
Economic Adjustment Assistance
investments under the Public Works
and Economic Development Act of
1965, as amended (PWEDA) (42 U.S.C.
3121 et seq.). Through the Economic
Adjustment Assistance program (CFDA
No. 11.307), selected applicants will
utilize EDA’s flexible set of program
tools to develop and implement on a
regional basis long-term economic
redevelopment strategies for the
recently disaster-impacted regions in
the United States.

The Economic Adjustment Assistance
program can provide a wide range of
technical, planning and infrastructure
assistance in regions experiencing
adverse economic changes that may
occur suddenly or over time. This
program is designed to respond
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adaptively to pressing economic
recovery issues, and is well suited to
help address challenges such as those
faced by the regions affected by the
Midwest storms and floods and other
recent natural disasters. Assistance can
support development of a strategy
(through a “strategy grant”) to alleviate
economic dislocation caused by the
disaster or support project
implementation (through an
“implementation grant”), such as
funding improvements for
infrastructure.

EDA recognizes that urgent
infrastructure rebuilding needs exist
throughout the regions affected by
recent natural disasters. In addition,
tensions often arise in the wake of a
disaster between advocates of
immediate infrastructure rebuilding and
advocates of rebuilding infrastructure
pursuant to a long-term redevelopment
strategy. In EDA’s experience with post-
disaster recovery, the most effective
long-term infrastructure rebuilding
efforts are based on a long-term
development or redevelopment strategy,
established either before or after the
disaster. For this reason, EDA
encourages the submission of
applications geared to the development
and implementation of long-term,
regionally-based, collaborative
economic redevelopment strategies. In
addition, EDA will regard applications
for infrastructure that are substantively
supported by such a strategy as more
competitive and worthy of funding than
applications for infrastructure that are
not so supported. Applications for
rebuilding damaged infrastructure that
are not demonstrably supported by a
long-term plan will not be viewed as
competitive. EDA will evaluate and
select applications according to the
information set out below under
“Evaluation Criteria.”

This notice and request for proposals
and applications is pursuant to Act of
June 30, 2008, Public Law 110-252, 122
Stat. 2323 (2008). Please access the
separate FFO announcement posted at
www.grants.gov on February 21, 2008
for information regarding funding
priorities, application and selection
processes, time frames and evaluation
criteria for EDA’s regular Economic
Adjustment Assistance and Public
Works investments, which are funded
under the FY 2008 Consolidated
Appropriations Act (Pub. L. 110-161,
121 Stat. 1844 (2007)). Additional
information may be found on EDA’s
Internet Web site at http://www.eda.gov.
EDA will evaluate and select
applications according to the
information set forth below under
“Evaluation Criteria” and “Funding

Priorities”” and in section V. of the FFO
announcement.

Electronic Access: The complete FFO
announcement for the FY 2008
Supplemental Appropriations Disaster
Relief Opportunity is available at
www.grants.gov and at http://
www.eda.gov.

Funding Availability: Under the Act
of June 30, 2008, Public Law 110-252,
122 Stat. 2323 (2008), EDA received
$100,000,000 as a supplemental
appropriation for disaster assistance
(Disaster Appropriation). Although the
impetus for this appropriation was the
storms and flooding experienced this
year in the Midwest region of the United
States, the law establishes that the funds
must be used in regions covered by a
major disaster declaration under the
Stafford Act, “as a result of recent
natural disasters.” For purposes of this
competitive solicitation, EDA interprets
“recent” to mean disaster declarations
starting January 1, 2008 for incident
periods occurring through June 30,
2008, the date of enactment of the
Disaster Appropriation.

As set out below, EDA will allocate
funds for the Supplemental
Appropriations Disaster Relief
Opportunity from the Disaster
Appropriation among its six regional
offices, located in Atlanta, Austin,
Chicago, Denver, Philadelphia and
Seattle. See also section IL.B. of the FFO
announcement. The funds are provided
for the necessary expenses related to the
following three activities: (i) Disaster
relief; (ii) long-term recovery; and (iii)
restoration of infrastructure.
Approximate Allocation per Regional

Office:

Atlanta Regional Office—$8.8

Austin Regional Office—$13.8

Chicago Regional Office—$21.4

Denver Regional Office—$52.6

Philadelphia Regional Office—$2.3

Seattle Regional Office—$1.0

At a later date, EDA may adjust the
allocation to the regional offices, based
on its experience in administering the
supplemental appropriation to ensure
funds are used to maximum effect, or to
adjust to unforeseen changes in recovery
efforts.

Statutory Authority: The statutory
authority for the Economic Adjustment
Assistance program is section 209 of
PWEDA (42 U.S.C. 3149). Unless
otherwise provided in this notice or in
the FFO announcement, applicant
eligibility, program objectives and
priorities, application procedures,
evaluation criteria, selection
procedures, and other requirements for
all programs are set forth in EDA’s
regulations (codified at 13 CFR chapter

I1I). EDA’s regulations and PWEDA are
available at http://www.eda.gov/
InvestmentsGrants/Lawsreg.xml.

Catalog of Federal Domestic
Assistance (CFDA) Number: 11.307,
Economic Adjustment Assistance.

Applicant Eligibility: Pursuant to
PWEDA, eligible applicants for and
eligible recipients of EDA investment
assistance under this announcement
include a(n): (i) District Organization;
(ii) Indian Tribe or a consortium of
Indian Tribes; (iii) State, city or other
political subdivision of a State,
including a special purpose unit of a
State or local government engaged in
economic or infrastructure development
activities, or a consortium of political
subdivisions; (iv) institution of higher
education or a consortium of
institutions of higher education; or (v)
public or private non-profit organization
or association acting in cooperation
with officials of a political subdivision
of a State. See section 3 of PWEDA (42
U.S.C. 3122) and 13 CFR 300.3.

EDA is not authorized to provide
grants directly to individuals or to for-
profit entities seeking to start or expand
a private business. Such requests may
be referred to State or local agencies, or
to non-profit economic development
organizations.

For the Supplemental Appropriations
Disaster Relief Opportunity, EDA will
consider proposals or applications (as
appropriate) submitted by eligible
applicants located in or acting on behalf
of the disaster-affected regions,
including one or more institutions of
higher education; one or more of the
States, cities or other units of local
government; and economic
development organizations, including
but not limited to regional multi-
jurisdictional District Organizations and
public or private non-profit
organizations working in cooperation
with private for-profit organizations,
local businesses and industry leaders.

Economic Distress Criteria: Pursuant
to the Disaster Appropriation, regional
eligibility is predicated upon the
Presidential declarations of disaster
areas and/or disaster declarations issued
by the Federal Emergency Management
Agency (FEMA), as listed in section
IIL.B. of the FFO announcement.

Cost Sharing Requirement: As stated
above, the disaster declarations issued
by FEMA provide EDA with the
requisite determination of eligibility
under section 703 of PWEDA (42 U.S.C.
3233). Similar to the cost-sharing
required under that Act, EDA expects to
fund seventy-five (75) percent of the
eligible cost of such assistance. The
remaining twenty-five (25) percent must
be borne by the recipient or provided to
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the recipient by a third-party as a
contribution for the purposes of and
subject to the terms of the award. In
accordance with statutory authority
under section 703 of PWEDA (42 U.S.C.
3233), EDA may, in certain instances,
increase the investment rate up to a
maximum of one hundred (100) percent.
EDA will be particularly inclined to
fund the regional strategy grants (as
mentioned under ‘“Background
Information” above) at an investment
rate of one hundred (100) percent. In
determining whether to increase the
federal share above seventy-five (75)
percent, EDA will consider whether the
applicant has exhausted its effective
taxing or borrowing capacity, or other
indicia of dire need. Therefore, the
applicant must include a narrative that
fully describes and defines the ‘“‘region”
in which the proposed project will be
located and is responsible for
demonstrating to EDA, by providing
statistics and other appropriate
information, the nature and level of
economic distress in the region. See
section IV.B.1. of the FFO
announcement for information
regarding the project narrative.

While cash contributions are
preferred, in-kind contributions,
consisting of contributions of space,
equipment, or services, or forgiveness or
assumptions of debt, may provide the
required non-federal share of the total
project cost. See section 204(b) of
PWEDA (42 U.S.C. 3144). EDA will
fairly evaluate all in-kind contributions,
which must be eligible project costs and
meet applicable federal cost principles
and uniform administrative
requirements. Funds from other federal
financial assistance awards are
considered matching share funds only if
authorized by statute, which may be
determined by EDA’s reasonable
interpretation of the statute. See 13 CFR
300.3. The applicant must show that the
matching share is committed to the
project for the project period, will be
available as needed and is not
conditioned or encumbered in any way
that precludes its use consistent with
the requirements of EDA investment
assistance. See 13 CFR 301.5.

Intergovernmental Review: Proposals
or applications for assistance under
EDA’s programs are subject to the State
review requirements imposed by
Executive Order 12372,
“Intergovernmental Review of Federal
Programs.”

Evaluation and Selection Procedures:
EDA’s six regional offices conduct all
pre-application and application review
for EDA’s Economic Adjustment
Assistance investments. Each pre-
application or application (as

appropriate) is circulated by a project
officer within the applicable EDA
regional office for review and
comments. When the necessary input
and information are obtained, the pre-
application or application (as
appropriate) is considered by the
regional office’s investment review
committee (IRC), which is comprised of
regional office staff. The IRC discusses
the pre-application or application (as
appropriate) and evaluates it (i) using
the general evaluation criteria set forth
in 13 CFR 301.8; and (ii) to determine
if it meets the program-specific award
and application requirements provided
in 13 CFR 307.2 and 307.4 for Economic
Adjustment Assistance. The general
evaluation criteria also are provided
below under “Evaluation Criteria.”

In the case of a pre-application, after
completing its evaluation, the IRC
recommends to the Selecting Official,
who is the Regional Director, whether
an application should be invited,
documenting its recommendation in
meeting minutes or in the investment
summary or the project proposal
summary and evaluation form. The
Selecting Official will consider the
evaluations provided by the IRC and the
degree to which one or more of the
funding priorities provided below are
included, in making the decision as to
which proponents should be invited to
submit formal applications for
investment assistance.

If a proponent is selected to submit a
full application, the appropriate
regional office will provide application
materials and guidance in completing
them. The proponent generally will
have thirty (30) days to submit the
completed application materials to the
regional office. EDA staff will work with
the proponent to resolve application
deficiencies. EDA will notify the
applicant if EDA accepts a completed
application, and it is forwarded for final
review and processing in accordance
with EDA and Department of Commerce
procedures.

Unsuccessful proponents will be
notified by postal mail that their
proposals were not recommended for
funding. Unsuccessful proposals will be
retained in the EDA regional office in
accordance with EDA’s record retention
schedule.

Evaluation Criteria: EDA will select
investment proposals or applications (as
appropriate) competitively based on the
investment policy guidelines and
funding priority considerations listed
below. EDA will evaluate the extent to
which a project embodies the maximum
number of investment policy guidelines
and funding priorities possible and
strongly exemplifies at least one of each.

All investment proposals or
applications (as appropriate) will be
competitively evaluated primarily on
their ability to satisfy one (1) or more of
the following investment policy
guidelines, each of which are of
equivalent weight and also are set forth
in 13 CFR 301.8.

1. Be market-based and results driven.
An EDA investment will capitalize on a
region’s competitive strengths and will
positively move a regional economic
indicator measured on EDA’s Balanced
Scorecard, such as: An increased
number of higher-skill, higher-wage
jobs; increased tax revenue; or increased
private sector investment.

2. Have strong organizational
leadership. An EDA investment will
have strong leadership, relevant project
management experience, and a
significant commitment of human
resources talent to ensure a project’s
successful execution.

3. Advance productivity, innovation
and entrepreneurship. An EDA
investment will embrace the principles
of entrepreneurship, enhance regional
industry clusters, and leverage and link
technology innovators and local
universities to the private sector to
create the conditions for greater
productivity, innovation, and job
creation.

4. Look beyond the immediate
economic horizon, anticipate economic
changes, and diversify the local and
regional economy. An EDA investment
will be part of an overarching, long-term
comprehensive economic development
strategy that enhances a region’s success
in achieving a rising standard of living
by supporting existing industry clusters,
developing emerging new clusters, or
attracting new regional economic
drivers.

5. Demonstrate a high degree of local
commitment by exhibiting:

¢ High levels of local government or
non-profit matching funds and private
sector leverage;

e Clear and unified leadership and
support by local elected officials; and

e Strong cooperation between the
business sector, relevant regional
partners and local, State and Federal
governments.

Funding Priorities: Although the
Stafford Act declarations serve as a
finding of regional economic distress for
purposes of eligibility under this
competitive solicitation, EDA will give
priority to projects that will render the
maximum amount of economic
revitalization based on satisfaction of
one or more of the following core
criteria (investment proposals or
applications that meet more than one
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core criterion will be given more
favorable consideration):

1. Investments in support of long-
term, coordinated and collaborative
regional economic development
approaches:

¢ Establish comprehensive regional
economic development strategies that
identify promising opportunities for
long-term economic growth.

e Exhibit demonstrable, committed
multi-jurisdictional support from
leaders across all sectors:

i. Public (e.g., mayors, city councils,
county executives, senior state
leadership);

ii. Institutional (e.g., institutions of
higher learning);

iii. Non-profit (e.g., chambers of
commerce, development organizations);
and

iv. Private (e.g., leading regional
businesses, significant regional industry
associations).

¢ Generate quantifiable positive
economic outcomes.

2. Investments that support
innovation and competitiveness:

¢ Develop and enhance the
functioning and competitiveness of
leading and emerging industry clusters
in an economic region.

e Advance technology transfer from
research institutions to the commercial
marketplace.

e Bolster critical infrastructure (e.g.,
transportation, communications,
specialized training) to prepare
economic regions to compete in the
world-wide marketplace.

3. Investments that encourage
entrepreneurship:

e Cultivate a favorable
entrepreneurial environment consistent
with regional strategies.

¢ Enable economic regions to identify
innovative opportunities among growth-
oriented small- and medium-size
enterprises.

e Promote community and faith-
based entrepreneurship programs aimed
at improving economic performance in
an economic region.

4. Support strategies that link regional
economies with the global marketplace:

e Enable businesses and local
governments to understand that ninety-
five (95) percent of our potential
customers do not live in the United
States.

¢ Enable businesses, local
governments and key institutions (e.g.,
institutions of higher education) to
understand and take advantage of the
numerous free trade agreements.

e Enable economic development
professionals to develop and implement
strategies that reflect the competitive
environment of the 21st Century global
marketplace.

The Department of Commerce Pre-
Award Notification Requirements for
Grants and Cooperative Agreements:
The administrative and national policy
requirements for all Department of
Commerce awards, contained in the
Department of Commerce Pre-Award
Notification Requirements for Grants
and Cooperative Agreements, published
in the Federal Register on February 11,
2008 (73 FR 7696), are applicable to this
competitive solicitation.

Paperwork Reduction Act: This
document contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA). The
use of Forms ED-900P (Pre-Application
for Investment Assistance) and ED—
900A (Application for Investment
Assistance) has been approved by the
Office of Management and Budget
(OMB) under the control number 0610—-
0094. The use of Form SF—424
(Application for Financial Assistance)
has been approved under OMB control
number 4040-0004. Notwithstanding
any other provision of law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with, a collection of
information subject to the requirements
of the PRA unless that collection of
information displays a currently valid
OMB control number.

Executive Order 12866 (Regulatory
Planning and Review): This notice has
been determined to be not significant for
purposes of Executive Order 12866.

Executive Order 13132 (Federalism):
It has been determined that this notice
does not contain policies with
Federalism implications as that term is
defined in Executive Order 13132.

Administrative Procedure Act/
Regulatory Flexibility Act: Prior notice
and an opportunity for public comments
are not required by the Administrative
Procedure Act or any other law for rules
concerning grants, benefits, and
contracts (5 U.S.C. 553(a)(2)). Because
notice and opportunity for comment are
not required pursuant to 5 U.S.C. 553 or
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
inapplicable. Therefore, a regulatory
flexibility analysis has not been
prepared.

Dated: August 8, 2008.
Otto Barry Bird,

Chief Counsel, Economic Development
Administration.

[FR Doc. E8-18794 Filed 8-13-08; 8:45 am]
BILLING CODE 3510-24-P

DEPARTMENT OF COMMERCE

Foreign—-Trade Zones Board
[Docket 44-2008]

Foreign—-Trade Zone 77 Memphis,
Tennessee, Application for Subzone,
Black & Decker Corporation(Power
Tools, Lawn and Garden Tools, and
Home Products Distribution), Jackson,
Tennessee

An application has been submitted to
the Foreign—Trade Zones Board (the
Board) by the City of Memphis, grantee
of FTZ 77, requesting special-purpose
subzone status for the tools and home
products warehousing/distribution
facilities of Black & Decker Corporation,
in Jackson, Tennessee. The application
was submitted pursuant to the
provisions of the Foreign—Trade Zones
Act, as amended (19 U.S.C. 81a—81u),
and the regulations of the Board (15 CFR
part 400). It was formally filed on
August 5, 2008.

The Black & Decker site, consisting of
a manufacturing plant (2 bldgs., 482,000
sq. ft.) and a distribution center (1
building, 675,000 sq. ft.) on 177 acres,
is located at the intersection of Highway
45 North and Passmore Lane in Jackson,
Tennessee. The facilities (700
employees) are used for the quality
inspection, kitting, repackaging, order
fulfillment, warehousing and
distribution of power tools, lawn and
garden tools, home products and related
products and accessories; activities
which Black & Decker is proposing to
perform under FTZ procedures. Some
75 percent of the components are
sourced abroad. About 5 to 10 percent
of production is currently exported.
None of the activities which Black &
Decker is proposing to perform under
zone procedures would constitute
manufacturing or processing under the
FTZ Board’s regulations.

Zone procedures would exempt Black
& Decker from Customs duty payments
on foreign products that are re—
exported. On domestic sales, the
company would be able to defer
payment until merchandise is shipped
from the facility. The company may also
realize certain logistical benefits related
to the use of direct delivery and weekly
customs entry procedures. The
application indicates that FTZ
procedures would be used to support
Black & Decker’s Tennessee—based
distribution activity in competition with
facilities abroad.

In accordance with the Board’s
regulations, Diane Finver of the FTZ
staff is designated examiner to
investigate the application and report to
the Board.
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Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is October 14, 2008.
Rebuttal comments in response to
material submitted during the foregoing
period may be submitted during the
subsequent 15-day period (to October
28, 2008).

A copy of the application will be
available for public inspection at each of
the following locations: U.S Department
of Commerce Export Assistance Center,
22 North Front Street, Suite 200,
Memphis, Tennessee 38103; and, Office
of the Executive Secretary, Foreign—
Trade Zones Board, Room 2111, U.S.
Department of Commerce, 1401
Constitution Avenue, NW, Washington,
D.C. 20230-0002.

For further information, contact Diane
Finver at Diane Finver@ita.doc.gov or
(202) 482-1367.

Dated: August 7, 2008.
Andrew McGilvray,
Executive Secretary.
[FR Doc. E8—18849 Filed 8-13-08; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration
[A—-602-806]

Notice of Final Determination of Sales
at Less Than Fair Value and
Termination of Critical- Circumstances
Investigation: Electrolytic Manganese
Dioxide from Australia

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: August 14, 2008.
SUMMARY: The Department of Commerce
determines that imports of electrolytic
manganese dioxide from Australia are
being, or are likely to be, sold in the
United States at less than fair value, as
provided in section 735 of the Tariff Act
of 1930, as amended (the Act). The final
weighted—average dumping margins are
listed below in the section entitled
“Final Determination of Investigation.”
FOR FURTHER INFORMATION CONTACT:
Hermes Pinilla or Minoo Hatten, AD/
CVD Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-3477 and (202)
482-1690, respectively.

SUPPLEMENTARY INFORMATION:

Case History

On March 26, 2008, the Department of
Commerce (the Department) published
its preliminary determination of sales at
less than fair value in the antidumping
duty investigation of electrolytic
manganese dioxide (EMD) from
Australia. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value and Affirmative Preliminary
Determination of Critical
Circumstances: Electrolytic Manganese
Dioxide from Australia, 73 FR 15982
(March 26, 2008) (Preliminary
Determination). On April 18, 2008, we
postponed the deadline for the final
determination under section 735
(a)(2)(A) of the Act by 60 days to August
8, 2008. See Postponement of Final
Determination of Antidumping Duty
Investigation: Electrolytic Manganese
Dioxide from Australia, 73 FR 21108
(April 18, 2008).

We invited parties to comment on the
Preliminary Determination. We received
a case brief from the respondent, Delta
EMD Australia Pty. Limited (Delta), on
May 19, 2008; the petitioner, Tronox
LLC, filed a rebuttal brief on May 27,
2008. At the request of Delta, we held
a hearing on June 17, 2008.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this
antidumping investigation are
addressed in the “Issues and Decision
Memorandum for the Antidumping
Duty Investigation of EMD from
Australia for the Period of Investigation
July 1, 2006, through June 30, 2007”
(Decision Memorandum) from Stephen
J. Claeys, Deputy Assistant Secretary for
Import Administration, to David M.
Spooner, Assistant Secretary for Import
Administration, dated August 8, 2008,
which is hereby adopted by this notice.
This Decision Memorandum is attached
to this notice as an appendix and is on
file in the Central Records Unit (CRU)
in room 1117. In addition, a complete
version of the Decision Memorandum
can be accessed directly on the Web at
http://ia.ita.doc.gov/. The paper copy
and electronic version of the Decision
Memorandum are identical in content.

Scope of Investigation

The merchandise covered by this
investigation includes all manganese
dioxide (MnO2) that has been
manufactured in an electrolysis process,
whether in powder, chip, or plate form.
Excluded from the scope are natural
manganese dioxide (NMD) and chemical
manganese dioxide (CMD). The
merchandise subject to this
investigation is classified in the

Harmonized Tariff Schedule of the
United States (HTSUS) at subheading
2820.10.00.00. While the HTSUS
subheading is provided for convenience
and customs purposes, the written
description of the scope of this
investigation is dispositive.

Period of Investigation

The period of investigation is from
July 1, 2006, through June 30, 2007.

Adverse Facts Available

For the final determination, we
continue to find that, by failing to
provide information we requested, Delta
did not act to the best of its ability in
responding to our requests for
information. Thus, the Department
continues to find that the use of adverse
facts available is warranted for this
company under sections 776(a)(2) and
(b) of the Act. See Preliminary
Determination, 73 FR at 15983. As a
result of our analysis of comments
received, we have changed the adverse
facts—available rate for the final
determination. Specifically, we have
assigned Delta a rate of 83.66 percent
based on the rate alleged in the petition,
as recalculated in this final
determination. See Final Determination
Analysis Memorandum (August 8,
2008). Further, pursuant to section
776(c) of the Act and as discussed in the
Preliminary Determination, we
corroborated the key elements of the
export—price and normal—value
calculation used in the petition to
derive an estimated margin from which
we have derived the adverse facts—
available rate.

Termination of Critical Circumstances
Investigation

On February 19, 2008, the petitioner
in this investigation, Tronox LLC,
submitted an allegation of critical
circumstances with respect to imports of
electrolytic manganese dioxide from
Australia. On March 19, 2008, we issued
the Preliminary Determination, stating
that we had reason to believe or suspect
critical circumstances exist with respect
to imports of EMD from Australia. See
Preliminary Determination, 73 FR at
15986—88. On July 17, 2008, the
petitioner withdrew its critical
circumstances allegation and requested
that the Department terminate its
critical circumstances inquiry.
Therefore, we are terminating the
critical circumstances investigation and
we have not addressed any comments
regarding critical circumstances for the
final determination. We will instruct
U.S. Customs and Border Protection
(CBP) to terminate the suspension of
liquidation of all imports of subject
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merchandise produced and exported by
Delta entered, or withdrawn from
warehouse, for consumption on or after
December 27, 2007, which is 90 days
prior to the date of publication of the
Preliminary Determination (March 26,
2008), and entered before March 26,
2008. CBP shall refund any cash
deposits and release any bond or other
security previously posted in
connection with merchandise produced
and exported by Delta, the only known
producer and exporter of EMD during
this investigation.

All-Others Rate

Section 735(c)(5)(B) of the Act
provides that, where the estimated
weighted—average dumping margins
established for all exporters and
producers individually investigated are
zero or de minimis margins or are
determined entirely under section 776
of the Act, the Department may use any
reasonable method to establish the
estimated all others rate for exporters
and producers not individually
investigated. This provision
contemplates that, if the data do not
permit weight—averaging margins other
than the zero, de minimis, or total facts
available margins, the Department may
use any other reasonable method. See
also Statement of Administrative Action
accompanying the Uruguay Round
Agreements Act, H. Doc. No. 103—-316,
at 873 (1994). As discussed above, Delta
is the sole respondent in this
investigation and has been assigned a
margin based on total adverse facts
available. Because the petition
contained only one estimated dumping
margin and because there are no other
respondents in this investigation, there
are no additional estimated margins
available for purposes of establishing an
all-others rate. Therefore, with this final
determination we are establishing 83.66
percent as the all-others rate.

Final Determination of Investigation

We determine that the following
weighted—average dumping margins
exist for the period July 1, 2006, through
June 30, 2007:

Manufagct)L:trgrr or Ex- Margin (percent)
Delta ....ccccvvvvveiiniiiinnnn, 83.66
All Others .......cccoevveeee. 83.66

Continuation of Suspension of
Liquidation

Pursuant to section 735(c)(1)(B) of the
Act and 19 CFR 351.211(b)(1), we will
instruct CBP to continue to suspend
liquidation of all entries of subject
merchandise from Australia entered, or

withdrawn from warehouse, for
consumption on or after March 26,
2008, the date of publication of the
Preliminary Determination. We will
instruct CBP to require a cash deposit or
the posting of a bond equal to the
weighted—average margin, as indicated
in the chart above, as follows: (1) the
rate for Delta will be 83.66 percent; (2)
if the exporter is not a firm identified in
this investigation but the producer is,
the rate will be the rate established for
the producer of the subject
merchandise; (3) the rate for all other
producers or exporters will be 83.66
percent. These suspension—of-
liquidation instructions will remain in
effect until further notice.

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our final determination. As our final
determination is affirmative and in
accordance with section 735(b)(2) of the
Act, the ITC will determine, within 45
days, whether the domestic industry in
the United States is materially injured,
or threatened with material injury, by
reason of imports or sales (or the
likelihood of sales) for importation of
the subject merchandise. If the ITC
determines that material injury or threat
of material injury does not exist, the
proceeding will be terminated and all
securities posted will be refunded or
canceled. If the ITC determines that
such injury does exist, the Department
will issue an antidumping duty order
directing CBP to assess antidumping
duties on all imports of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the effective date of the suspension
of liquidation.

Notification Regarding APO

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO isa
sanctionable violation.

This determination is issued and

published pursuant to sections 735(d)
and 777(i)(1) of the Act.

Dated: August 8, 2008.
David M. Spooner,
Assistant Secretary for Import
Administration.

Appendix

Comment: Profit for Constructed Value
[FR Doc. E8—18848 Filed 8—13-04; 8:45 am]
Billing Code: 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-918]

Steel Wire Garment Hangers from the
People’s Republic of China: Final
Determination of Sales at Less Than
Fair Value

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: August 14, 2008.

SUMMARY: On March 25, 2008, the
Department of Commerce
(“Department”) published its
preliminary determination of sales at
less than fair value (“LTFV”’) in the
antidumping investigation of steel wire
garment hangers (“hangers”) from the
People’s Republic of China (“PRC”). On
April 14, 2008, the Department
published its amended preliminary
determination. The period of
investigation (““POI”) is January 1, 2007,
to June 30, 2007. We invited interested
parties to comment on our preliminary
determination of sales at LTFV. Based
on our analysis of the comments we
received, we have made changes to our
calculations for the mandatory
respondents. The final dumping
margins for this investigation are listed
in the “Final Determination Margins”
section below.

FOR FURTHER INFORMATION CONTACT:
Irene Gorelik or Julia Hancock, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—6905 or (202) 482—
1394, respectively.

Final Determination

We determine that hangers from the
PRC are being, or are likely to be, sold
in the United States at LTFV as
provided in section 735 of the Tariff Act
of 1930, as amended (“the Act”). The
estimated margins of sales at LTFV are
shown in the “Final Determination
Margins” section of this notice.

SUPPLEMENTARY INFORMATION:
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Case History

The Department published its
preliminary determination of sales at
LTFV on March 25, 2008. See
Preliminary Determination of Sales at
Less Than Fair Value: Steel Wire
Garment Hangers from the People’s
Republic of China 73 FR 15726 (March
25, 2008) (“Preliminary
Determination’). Due to a significant
ministerial error, the Department
published its amended preliminary
determination of sales at LTFV on April
14, 2008. See Steel Wire Garment
Hangers from the People’s Republic of
China: Amended Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination 73 FR 20018 (April 14,
2008) (“Amended Preliminary
Determination’). Additionally, the
Department postponed the deadline for
the final determination by 60 days to
August 7, 2008. See id. at 20020-20021.
On April 24, 2008, certain separate rate
respondents represented by Greenberg
Traurig? (“Greenberg Respondents”)
filed a timely request for a public
hearing. Between May 21, 2008, and
June 6, 2008, the Department conducted
verifications of Shanghai Wells Hanger
Co., Ltd. (“Shanghai Wells”’) and the
Shaoxing Metal Companies.2 See the
“Verification” section below for
additional information.

On June 27, 2008, we invited parties
to comment on the Department’s
proposed change to the scope language
within the Preliminary Determination.
On July 7, 2008, Petitioner * and Home
Products (Shanghai) Co., Ltd., and

1 These companies are: United Wire Hanger
Corporation, Laidlaw Company, Zhejiang Lucky
Cloud Hanger Co., Ltd., Shangyu Baoxiang Metal
Product Co., Ltd., Shaoxing Dingli Metal
Clotheshorse Co., Shaoxing Meideli Metal Hanger
Co., Ltd., Shaoxing Shunji Metal Clotheshorse Co.,
Ltd., and Shaoxing Zhongbao Metal Manufactured
Co. Ltd., Shaoxing Liangbao Metal Manufactured
Co. Ltd.

2The Shaoxing Metal Companies consist of:
Shaoxing Gangyuan Metal Manufactured Co., Ltd.
(“Gangyuan”), Shaoxing Andrew Metal
Manufactured Co., Ltd. (“Andrew”), Shaoxing
Tongzhou Metal Manufactured Co., Ltd.
(“Tongzhou”), and Company X. The Department
normally does not consider a respondent’s
supplier’s name to be business proprietary
information. However, in this instance, counsel for
the Shaoxing Metal Companies bracketed this
information as business proprietary and the
Department did not challenge this treatment. See
Memorandum to the File from Julia Hancock,
Senior Case Analyst: Program Analysis for the Final
Determination of Antidumping Duty Investigation
of Steel Wire Garment Hangers from the People’s
Republic of China: Shaoxing Metal Companies,
(August 7, 2008) (“Shaoxing Final Analysis Memo”)
for more information regarding the identity of this
company; Shaoxing Metal Companies’ Request for
Collapsing, (February 26, 2008) at 15.

3 The Petitioner is M&B Metal Products Company
Inc.

Willert Home Products, Inc.
(collectively “Willert”’) submitted
comments regarding the Department’s
proposed scope language change.
Additionally, Willert included a scope
clarification request in its comments
dated July 7, 2008, which the
Department addresses in the ““Analysis
of Comments Received’” and “Scope
Modifications” sections below.

Upon the July 3, 2008, release of the
second of two verification reports,* we
invited parties to comment on the
Preliminary Determination. On July 10,
2008, Petitioner, Shanghai Wells, the
Shaoxing Metal Companies, and other
interested parties filed case briefs. On
July 11, 2008, the Department rejected
the case brief submitted by the
Greenberg Respondents because it
contained untimely, new factual
information. See the Department’s letter
to all interested parties dated July 11,
2008. On July 11, 2008, the Greenberg
Respondents resubmitted their revised
case brief, which the Department also
rejected because the untimely, new
information had not been properly
redacted in its entirety. See the
Department’s letter to all interested
parties dated July 14, 2008. On July 15,
2008, the Greenberg Respondents
resubmitted their case brief with the
untimely, new information redacted in
its entirety. On July 15, 2008, the
Shaoxing Metal Companies, Shanghai
Wells, and Petitioner filed rebuttal
briefs. On July 17, 2008, the Greenberg
Traurig Respondents withdrew their
request for a public hearing, leaving no
public hearing request on the record.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this
investigation are addressed in the
“Investigation of Steel Wire Garment
Hangers from the People’s Republic of
China: Issues and Decision
Memorandum,” dated August 7, 2008
(“Issues and Decision Memorandum”’),
which is hereby adopted by this notice.
A list of the issues which parties raised
and to which we respond in the Issues
and Decision Memorandum is attached

4 See Memorandum to the File through Catherine
Bertrand, Program Manager, Office 9, from Irene
Gorelik, Senior Case Analyst: Verification of the
Sales and Factors Response of Shanghai Wells
Hanger Co., Ltd. in the Antidumping Investigation
of Steel Wire Garment Hangers from the People’s
Republic of China (“PRC”) (July 1, 2008)
(“Shanghai Wells Verification Report”), and
Memorandum to the File through Catherine
Bertrand, Program Manager, Office 9, from Julia
Hancock, Senior Case Analyst: Verification of the
Sales and Factors Response of the Shaoxing Metal
Companies in the Antidumping Investigation of
Steel Wire Garment Hangers from the People’s
Republic of China (“PRC”), (July 3, 2008)
(“Shaoxing Metal Verification Report’).

to this notice as an appendix. The Issue
and Decision Memorandum is a public
document and is on file in the Central
Records Unit (“CRU”’), Main Commerce
Building, Room 1117, and is accessible
on the World Wide Web at http://
www.trade.gov/ia. The paper copy and
electronic version of the memorandum
are identical in content.

Changes Since the Preliminary
Determination

Based on our analysis of information
on the record of this investigation, and
comments received from the interested
parties, we have made changes to the
margin calculations for the Shaoxing
Metal Companies and Shanghai Wells.
We have revalued several of the
surrogate values used in the Preliminary
Determination. The values that were
modified for this final determination are
those for surrogate financial ratios, steel
scrap, and the wage rate. For further
details see Issues and Decision
Memorandum at Comments 3, 6, and 7,
and Memorandum to the File from Julia
Hancock, through Catherine Bertrand,
Program Manager, AD/CVD Operations,
Office 9, and James C. Doyle, Director,
AD/CVD Operations, Office 9; Steel
Wire Garment Hangers from the
People’s Republic of China: Surrogate
Values for the Final Determination,
dated August 7, 2008 (“‘Final Surrogate
Value Memo”).

In addition, we have made some
company-specific changes since the
Preliminary Determination. Specifically,
we have incorporated, where applicable,
post-preliminary clarifications based on
verification and corrected certain
clerical errors for Shanghai Wells. We
have also applied partial adverse facts
available, where applicable, for various
findings from verification of both
companies. For further details on these
company-specific changes, see Issues
and Decision Memorandum at
Comments 8 and 9.

Scope Modifications

Since the publication of the
Preliminary Determination, the
Department became concerned that
certain language in the scope might
create opportunities for circumvention.
Therefore, on June 27, 2008, the
Department invited interested parties to
comment on a proposed change to the
scope language. See Letter to All
Interested Parties, dated June 27, 2008.
As stated above, Willert and Petitioner
submitted comments. Specifically,
Petitioner stated that it supported the
Department’s proposed change to the
scope of the investigation.
Consequently, we are modifying the
scope to include language that the
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Department proposed in its June 27,
2008, letter.

Willert briefly referenced the
Department’s proposed change to the
scope but focused its comments on a
scope clarification request regarding its
vinyl-dipped steel wire garment
hangers, which we address fully in the
Issues and Decision Memorandum at
Comment 1. We are denying Willert’s
scope modification request because both
the Department and Petitioner remain
concerned about the possibility of
circumvention under Willert’s proposed
exclusion. See Issues and Decision
Memorandum at Comment 1.

Scope of Investigation

The merchandise that is subject to
this investigation is steel wire garment
hangers, fabricated from carbon steel
wire, whether or not galvanized or
painted, whether or not coated with
latex or epoxy or similar gripping
materials, and/or whether or not
fashioned with paper covers or capes
(with or without printing) and/or
nonslip features such as saddles or
tubes. These products may also be
referred to by a commercial designation,
such as shirt, suit, strut, caped, or latex
(industrial) hangers. Specifically
excluded from the scope of this
investigation are wooden, plastic, and
other garment hangers that are not made
of steel wire. The products subject to
this investigation are currently
classified under HTSUS subheading
7326.20.0020 and 7323.99.9060.

Although the HTSUS subheading is
provided for convenience and customs
purposes, the written description of the
merchandise is dispositive.

Affiliations

In the Preliminary Determination, the
Department determined that, based on
the evidence on the record in this
investigation and based on the evidence
presented in Gangyuan’s questionnaire
responses, we preliminarily found that
Gangyuan is affiliated with Andrew,
Tongzhou, and Company X ® pursuant
to sections 771(33)(E), (F), and (G) of the
Act, based on ownership and common
control. See Preliminary Determination,
73 FR at 15729. In addition to being
affiliated, we stated that these
individual companies have production
facilities for similar or identical
products that would not require

5Company X is business proprietary information.
See Memorandum to the File from Julia Hancock,
Senior Case Analyst: Program Analysis for the Final
Determination of Antidumping Duty Investigation
of Steel Wire Garment Hangers from the People’s
Republic of China: Shaoxing Metal Companies,
(August 7, 2008) (“Shaoxing Final Analysis Memo”)
for more information regarding the identity of this
company.

substantial retooling and there is a
significant potential for manipulation of
production based on the level of
common ownership and control, shared
management, and an intertwining of
business operations. See 19 CFR
351.401(f)(1) and (2). Thus, we also
found that they should be considered as
a single entity known as the Shaoxing
Metal Companies for purposes of this
investigation. See 19 CFR 351.401(f).

No other information has been placed
on the record since the Preliminary
Determination to contradict the above
information upon which we based our
finding that these companies constitute
a single entity. Therefore, for the final
determination, we continue to find that
the Shaoxing Metal Companies are a
single entity pursuant to sections
771(33)(E), (F), and (G) of the Act, based
on ownership and common control. We
also continue to determine that they
should be considered as a single entity
for purposes of this investigation. See 19
CFR 351.401(f).

Use of Facts Available

Section 776(a)(2) of the Act provides
that, if an interested party: (A)
Withholds information that has been
requested by the Department; (B) fails to
provide such information in a timely
manner or in the form or manner
requested, subject to sections 782(c)(1)
and (e) of the Act; (C) significantly
impedes a proceeding under the
antidumping statute; or (D) provides
such information but the information
cannot be verified; the Department
shall, subject to subsection 782(d) of the
Act, use facts otherwise available in
reaching the applicable determination.

Section 782(c)(1) of the Act provides
that if an interested party ‘“‘promptly
after receiving a request from {the
Department} for information, notifies
{the Department} that such party is
unable to submit the information
requested in the requested form and
manner, together with a full explanation
and suggested alternative form in which
such party is able to submit the
information,” the Department may
modify the requirements to avoid
imposing an unreasonable burden on
that party.

Section 782(d) of the Act provides
that, if the Department determines that
a response to a request for information
does not comply with the request, the
Department will inform the person
submitting the response of the nature of
the deficiency and shall, to the extent
practicable, provide that person the
opportunity to remedy or explain the
deficiency. If that person submits
further information that continues to be
unsatisfactory, or this information is not

submitted within the applicable time
limits, the Department may, subject to
section 782(e), disregard all or part of
the original and subsequent responses,
as appropriate.

Section 782(e) of the Act states that
the Department shall not decline to
consider information deemed
“deficient” under section 782(d) if: (1)
The information is submitted by the
established deadline; (2) the information
can be verified; (3) the information is
not so incomplete that it cannot serve as
a reliable basis for reaching the
applicable determination; (4) the
interested party has demonstrated that it
acted to the best of its ability; and (5)
the information can be used without
undue difficulties.

Furthermore, section 776(b) of the Act
states that if the Department ““finds that
an interested party has failed to
cooperate by not acting to the best of its
ability to comply with a request for
information from the administering
authority..., the administering
authority..., in reaching the applicable
determination under this title, may use
an inference that is adverse to the
interests of that party in selecting from
among the facts otherwise available.”
See also Statement of Administrative
Action (“SAA”) accompanying the
Uruguay Round Agreements Act
(URAA), H.R. Rep. No. 103-316, Vol. 1
at 870 (1994), reprinted in 1994
U.S.C.C.A.N. 4040, 4199.

Shanghai Wells

For the final determination, in
accordance with sections 773(c)(3)(B)
and 776(a)(1) of the Act, we have
determined that the use of neutral facts
available (“FA”) is required for
Shanghai Wells’s consumption of
drawing powder used in the production
of subject merchandise as a factor of
production rather than an overhead
expense, as reported by Shanghai Wells.
See Issues and Decision Memorandum
at Comment 2. As neutral FA, we are
using the public version of the
consumption ratio reported by Shaoxing
Gangyuan, one of the companies within
the single entity, Shaoxing Metal
Companies, the other mandatory
respondent in this investigation. See
Memorandum to the File from Irene
Gorelik, Senior Case Analyst: Program
Analysis for the Final Determination of
Antidumping Duty Investigation of Steel
Wire Garment Hangers from the
People’s Republic of China: Shanghai
Wells (August 7, 2008) (“Shanghai
Wells Final Analysis Memo”), for
further details on the treatment of
drawing powder. See also Final
Surrogate Value Memo for the surrogate
value used to value drawing powder.
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Additionally, for the final
determination, in accordance with
sections 773(c)(3)(B) of the Act, section
776(a)(2)(A), (B) and (D) of the Act, and
section 776(b) of the Act, we have
determined that the use of adverse facts
available (“AFA”) is warranted for
Shanghai Wells’s unreported
consumption of water that is used in its
production process. See Issues and
Decision Memorandum at Comment 9D;
Shanghai Wells Verification Report at 2,
35. As partial AFA, we are using
Gangyuan’s public version consumption
ratios for water, which is the only
available consumption ratio on the
record. Additionally, in accordance
with sections 773(c)(3)(B) of the Act,
section 776(a)(2)(A), (B) and (D) of the
Act, and section 776(b) of the Act, we
have determined that the use of AFA is
warranted for Shanghai Wells’s
unreported consumption of lubricant
lard that is used in the production
process. See id. To account for Shanghai
Wells’s lubricant lard, because
Gangyuan did not use lubricant lard in
the production of subject merchandise
and as there is no lubricant lard
consumption information on the record,
the Department will use Gangyuan’s
water consumption ratio a second time
as a proxy for the lubricant lard. We
find this to be appropriate because
Shanghai Wells uses two lubricant
inputs in the wire rod drawing process,
and we are using the only record
information on lubricant inputs as the
AFA plug for each lubricant input used
by Shanghai Wells. Given the limited
information on the record, we find this
to be a sufficient basis for an adverse
inference.

Shaoxing Metal Companies

For the final determination, in
accordance with section 776(a)(2)(B) of
the Act, we have determined that the
use of partial neutral FA is required for
the Shaoxing Metal Companies’
consumption of water. See Issues and
Decision Memorandum at Comment 8D.
As partial FA, we are using certain
months of reported data during the POI
to calculate an average of the Shaoxing
Metal Companies’ average actual
consumption of water. See
Memorandum to the File from Julia
Hancock, Senior Case Analyst: Program
Analysis for the Final Determination of
Antidumping Duty Investigation of Steel
Wire Garment Hangers from the
People’s Republic of China: Shaoxing
Metal Companies, (August 7, 2008)
(“Shaoxing Final Analysis Memo”’) for
further details on the treatment of water.

Additionally, for the final
determination, in accordance with
sections 776(a)(2)(A), (B) and (D) of the

Act, and section 776(b) of the Act, we
have determined that the use of AFA is
warranted for the Shaoxing Metal
Companies’ unverified white paper
inputs, brown paper inputs, and steel
scrap sales. See Issues and Decision
Memorandum at Comment 8E; the
Shaoxing Metal Verification Report, at
33-34, 37, and 46—-47. As partial AFA
for Gangyuan’s and Andrew’s white
paper, we have assigned Tongzhou’s
highest verified usage ratio of white
paper on the record as the usage ratio
for Gangyuan’s and Andrew’s
consumption of white paper.
Additionally, as partial AFA for the
Gangyuan’s, Andrew’s, and Tongzhou'’s
brown paper, we have assigned the
highest usage ratio of brown paper of
the three companies on the record as
each company’s consumption of brown
paper. Moreover, as partial AFA for
Gangyuan’s, Andrew’s, and Tongzhou’s
steel scrap sales, we have not granted
them a by-product offset for the final
determination. See Shaoxing Final
Analysis Memo for further details of the
normal value calculation.

Finally, for the final determination, in
accordance with sections 776(a)(2)(A),
and (B) of the Act, we have determined
that the use of partial neutral FA is
required for the Shaoxing Metal
Companies’ direct labor and packing
labor because assembly labor was
incorrectly included in Gangyuan’s and
Andrew’s packing labor. See Shaoxing
Final Analysis Memo; see also the
Shaoxing Metal Verification Report, at
43 and Verification Exhibit 17. As
partial FA for the Shaoxing Metal
Companies’ direct labor and packing
labor, we have calculated direct labor,
which includes assembly labor, using
the total number of direct labor hours
for April 2007, and calculated packing
labor, not including assembly labor,
using the total number of packing labor
hours for April 2007. See Shaoxing
Final Analysis Memo for further details
of the normal value calSculation.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by the respondents for use in
our final determination. See the
Department’s verification reports on the
record of this investigation in the CRU
with respect to Shanghai Wells and the
Shaoxing Metal Companies. For both
verified companies, we used standard
verification procedures, including
examination of relevant accounting and
production records, as well as original
source documents provided by
respondents.

Surrogate Country

In the Preliminary Determination, we
stated that we had selected India as the
appropriate surrogate country to use in
this investigation for the following
reasons: (1) It is a significant producer
of comparable merchandise; (2) it is at
a similar level of economic development
pursuant to 773(c)(4) of the Act; and (3)
we have reliable data from India that we
can use to value the factors of
production. See Preliminary
Determination, 73 FR at 15728-15729.
For the final determination, we received
no comments and made no changes to
our findings with respect to the
selection of a surrogate country.

Separate Rates

In proceedings involving NME
countries, the Department begins with a
rebuttable presumption that all
companies within the country are
subject to government control and, thus,
should be assigned a single
antidumping duty deposit rate. It is the
Department’s policy to assign all
exporters of merchandise subject to an
investigation in an NME country this
single rate unless an exporter can
demonstrate that it is sufficiently
independent so as to be entitled to a
separate rate. See Final Determination of
Sales at Less Than Fair Value: Sparklers
From the People’s Republic of China, 56
FR 20588 (May 6, 1991) (“Sparklers”),
as amplified by Notice of Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide From the
People’s Republic of China, 59 FR 22585
(May 2, 1994) (““Silicon Carbide”), and
Section 351.107(d) of the Department’s
regulations.

In the Preliminary Determination, we
found that Shanghai Wells, the
Shaoxing Metal Companies, and certain
separate rate applicants who received a
separate rate 6 (“Separate Rate
Recipients”) in the Preliminary
Determination demonstrated their
eligibility for separate-rate status. For
the final determination, we continue to
find that the evidence placed on the
record of this investigation by Shanghai
Wells, the Shaoxing Metal Companies,
and the Separate Rate Recipients
demonstrate both a de jure and de facto

6 These companies are: Jiangyin Hongji Metal
Products Co., Ltd, Shaoxing Meideli Metal Hanger
Co., Ltd., Shaoxing Dingli Metal Clotheshorse Co.,
Ltd., Shaoxing Liangbao Metal Manufactured Co.
Ltd., Shaoxing Zhongbao Metal Manufactured Co.
Ltd., Shangyu Baoxiang Metal Manufactured Co.
Ltd., Zhejiang Lucky Cloud Hanger Co., Ltd., Pu
Jiang County Command Metal Products Co., Ltd.,
Shaoxing Shunji Metal Clotheshorse Co., Ltd.,
Ningbo Dasheng Hanger Ind. Co., Ltd., Jiaxing Boyi
Medical Device Co., Ltd., Yiwu Ao-Si Metal
Products Co., Ltd., and Shaoxing Guochao Metallic
Products Co., Ltd.
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absence of government control, with
respect to their respective exports of the
merchandise under investigation, and,
thus are eligible for separate rate status.
In the Preliminary Determination, the
Department denied a separate rate to
Tianjin Hongtong Metal Manufacture
Co., Ltd. (“Hongtong”’) because it was
unable to demonstrate that it had sales
of the merchandise under consideration
to the United States. We found that
Hongtong was a producer and not an
exporter of the merchandise under
consideration during the POI and,
therefore, was not eligible to receive a
separate rate in this investigation. See
Preliminary Determination, 73 FR at
15730-31. The Department has not
received any information from
Hongtong contrary to our preliminary
finding. Therefore, we continue to find
that Hongtong is not eligible to receive
a separate rate in this investigation.
Lastly, we are calculating the separate
rate based on the simple average of the
two mandatory respondents because
using a weighted average risks
disclosure of business proprietary
information. See Fresh Garlic from the
People’s Republic of China: Final
Results and Partial Rescission of the
12th Administrative Review, 73 FR
34251, 34252 (June 17, 2008);
Memorandum to the File, from Irene
Gorelik, Senior Analyst, Office 9, Import
Administration, Subject: Investigation of
Steel Wire Garment Hangers from the
People’s Republic of China: Final
Simple-Averaged Margin for Separate

Rate Companies, (August 7, 2008) at
Attachment I.

The PRC-Wide Rate

In the Preliminary Determination, the
Department stated that information on
the record of this investigation indicates
that there are numerous producers/
exporters of hangers in the PRC. As
stated in the Preliminary Determination,
the Department collected CBP data to
select respondents based on imports of
hangers classified under HTSUS
subheading 7326.20.00.20. See
Preliminary Determination, 73 FR at
15731. Furthermore, upon receipt of
separate-rates applications, we
examined the CBP data and determined
that a significant number of exporters of
hangers from the PRC during the POI
were neither selected for review nor
filed separate-rate applications; thus, we
determined that PRC exporters of
hangers are not active participants in
this investigation. Based upon our
knowledge of the volume of imports of
the merchandise under consideration
from the PRC from CBP data, the
volume of imports of the merchandise
under consideration from Shanghai
Wells, the Shaoxing Metal Companies,
and the separate-rate applicants, while
accounting for a significant share, do
not account for all imports into the
United States. Therefore, the
Department continues to determine that
there were PRC producers/exporters of
the merchandise under consideration
during the POI that did not apply for

separate rates, thus establishing that
there is a PRC-Wide entity with respect
to this product. Therefore, consistent
with the presumption of government
control, we continue to determine that
some exports of subject merchandise are
from entities under the control of the
PRC-Wide entity. The Department’s
presumption that these entries were
subject to government control has not
been rebutted since the Preliminary
Determination, thus we continue to
determine that these entries should be
assessed a single PRC-Wide
antidumping duty rate.

As the single PRC-Wide rate, we have
taken the simple average of: (A) The
weighted-average of the calculated rates
for the Shaoxing Metal Companies and
Shanghai Wells and (B) a simple average
of petition rates based on U.S. prices
and normal values within the range of
the U.S. prices and normal values
calculated for the Shaoxing Metal
Companies and Shanghai Wells. This
rate applies to all entries of the
merchandise under investigation with
the exception of those entries from
Shanghai Wells, the Shaoxing Metal
Companies, and the Separate-Rate
Recipients. See Amended Preliminary
Determination, 73 FR at 20020.

Final Determination Margins

We determine that the following
percentage weighted-average margins
exist for the POIL:

STEEL WIRE GARMENT HANGERS FROM THE PRC—FINAL DUMPING MARGINS

Weighted-average
Exporter & Producer deposit rate
(percent)

Shanghai Wells Hanger Co., LI, ..o e s 15.44
ShaoXing MELal COMPANIES .....c.ueiiuieiiieetieitie ettt ettt e ste e e bt e sheeeaseesae e e bt e ea s e e aaeeeabeeebe e eabe e seeease e nabe et e e eabeebeeeaneenaeeeaneenanen 94.06
Jiangyin Hongji Metal ProdUCts C0., LA ......c.cooiiiiiiiiii ettt sttt et sr e et e 54.75
Shaoxing Meideli Metal HANGE C0., L. ...eiiiiiiiieiiei ettt ettt b et e bt e st e e bt e eabeesae e et e e saneebeesaneas 54.75
Shaoxing Dingli Metal Clotheshorse Co., Ltd. ... s 54.75
Shaoxing Liangbao Metal Manufactured Co. L. .......oouioiiiiiii ettt sttt sae et e e ae e et e e aaee s 54.75
Shaoxing Zhongbao Metal Manufactured Co. Lid. ..o 54.75
Shangyu Baoxiang Metal Manufactured Co. LEA. .......ooiiiiiiiiieie ettt ettt sb e b sae e et e e s s e e neesane s 54.75
Zhejiang Lucky Cloud Hanger Co., L. ..o e e e 54.75
Pu Jiang County Command Metal Products Co., LEA. ......cooeiiiiiiiiiiieiie ettt ettt ettt saeeenees 54.75
Shaoxing Shunji Metal Clotheshorse Co., LIA. .......ccooiiiiii s 54.75
Ningbo Dasheng Hanger INA. Co., LEA. ...ooouioiiiiiiiiiieie ettt et h et sae e et e e s s bt e e bt e st e e saeeebeeabeeenbeesateebeeaas 54.75
Jiaxing Boyi Medical DeVICE CO., LEA. ....ouiiiiiiiiiiiee ettt sttt e s ettt e e e e b e e st e e et 54.75
Yiwu A0-Si Metal Products €., LEA. ......coiiiiiiiiiiieesieeese ettt sr e e r e e n e s me e n e s re e n e e n e nr s 54.75
Shaoxing Guochao Metallic Products Co., Ltd. 54.75
L R TG RT T= T (= OSSP PPN 186.98

7 The PRC-Wide entity includes Tianjin Hongtong
Metal Manufacture Co. Ltd.
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Disclosure

We will disclose the calculations
performed within five days of the date
of publication of this notice to parties in
this proceeding in accordance with 19
CFR 351.224(b).

Retroactive Application of Amended
Preliminary Determination Cash
Deposits

For all entries of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the Preliminary
Determination, March 25, 2008, and
before the publication date of the
Amended Preliminary Determination,
April 14, 2008, we will instruct CBP to
apply the cash deposit rates from the
Amended Preliminary Determination.
See Issues and Decision Memorandum
at Comment 8H.

Continuation of Suspension of
Liquidation

We will instruct CBP to continue the
suspension of liquidation required by
section 735(d)(2) of the Act, of all
entries of subject merchandise from
Shanghai Wells, the Shaoxing Metal
Companies, the Separate-Rate
Recipients and the PRC-wide entity
entered, or withdrawn from warehouse,
for consumption on or after March 25,
2008, the date of publication of the
Preliminary Determination. CBP shall
continue to require a cash deposit or the
posting of a bond equal to the estimated
amount by which the normal value
exceeds the U.S. price as shown above.
See section 735(c)(1)(B)(ii) of the Act.
The suspension of liquidation
instructions will remain in effect until
further notice.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (“ITC”)
of our final determination of sales at
LTFV. As our final determination is
affirmative, in accordance with section
735(b)(2) of the Act, within 45 days the
ITC will determine whether the
domestic industry in the United States
is materially injured, or threatened with
material injury, by reason of imports or
sales (or the likelihood of sales) for
importation of the subject merchandise.
If the ITC determines that material
injury or threat of material injury does
not exist, the proceeding will be
terminated and all securities posted will
be refunded or canceled. See section
735(c)(2) of the Act. If the ITC
determines that such injury does exist,
the Department will issue an
antidumping duty order directing CBP
to assess antidumping duties on all

imports of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the effective
date of the suspension of liquidation.
See id.; section 736 of the Act.

Notification Regarding APO

This notice also serves as a reminder
to the parties subject to administrative
protective order (“APO”) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return or destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO isa
sanctionable violation.

This determination and notice are
issued and published in accordance
with sections 735(d) and 777(i)(1) of the
Act.

Dated: August 7, 2008.
David M. Spooner,

Assistant Secretary for Import
Administration.

Appendix I—Discussion of the Issues

L. General Issues

Comment 1: Scope

Comment 2: Treatment of Drawing Powder

Surrogate Values

Comment 3: Financial Ratios

Comment 4: Wire Rod Surrogate Value

Comment 5: Coating Powder and Glue
Surrogate Values

Comment 6: Wage Rate

Comment 7: Steel Scrap Offset Surrogate
Value

Company Specific Comments

Comment 8: Shaoxing Metal Companies 8

A. Total Adverse Facts Available (“AFA”)
for the Shaoxing Metal Companies

B. Total AFA for Quantity and Value
(“Q&V”’) of U.S. Sales

C. Partial AFA for Sales Trace A®

D. Partial AFA for Water

8 The Shaoxing Metal Companies consist of:
Shaoxing Gangyuan Metal Manufactured Co., Ltd.
(“Gangyuan”), Shaoxing Andrew Metal
Manufactured Co., Ltd. (“Andrew”), Shaoxing
Tongzhou Metal Manufactured Co., Ltd.
(“Tongzhou”), and Company X. The Department
normally does not consider a respondent’s
supplier’s name to be business proprietary
information. However, in this instance, counsel for
the Shaoxing Metal Companies bracketed this
information as business proprietary and the
Department did not challenge this treatment. See
Memorandum to the File from Julia Hancock,
Senior Case Analyst: Program Analysis for the Final
Determination of Antidumping Duty Investigation
of Steel Wire Garment Hangers from the People’s
Republic of China: Shaoxing Metal Companies,
(August 7, 2008) (“‘Shaoxing Final Analysis Memo”’)
for more information regarding the identify of this
company; Shaoxing Metal Companies’ Request for
Collapsing, (February 26, 2008) at 15.

9Because of the proprietary information of this
sales trace, for further information, please see the
Shaoxing Metal Verification Report at 21.

E. Partial AFA for White Paper, Brown
Paper, and Steel Scrap Sales

F. Reporting of Wire and Wire Rod

G. Management and Administrative Labor

H. Retroactive Implementation of
Amended Preliminary Determination

Comment 9: Shanghai Wells 10

A. Demurrage Revenue

B. Commission Revenue

C. Wells USA’s Indirect Selling Expenses

D. Treatment of Water and Lubricant Lard

E. Treatment of Market Economy (“ME”)
Purchase

F. Elimination of Credit Expenses from
Constructed Export Price (‘“CEP”) Profit

G. Sales to Customer X: Export Price (“EP”’)
or CEP 11

H. Payment Terms

L. Truck Freight and Brokerage

[FR Doc. E8—-18851 Filed 8-13-08; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF DEFENSE
Department of the Air Force

Notice of Intent To Grant an Exclusive
Patent License

AGENCY: Department of the Air Force.
ACTION: Notice.

SUMMARY: Pursuant to the provisions of
Part 404 of Title 37, Code of Federal
Regulations, which implements Public
Law 96-517, as amended, the
Department of the Air Force announces
its intention to grant Parhelion Labs,
Incorporated in the State of California,
having a place of business at 1660 S.
Amphlett Blvd., Suite 350, San Mateo,
California 94402, an exclusive license in
any right, title and interest the Air Force
has in:

U.S. Patent No. 6,497,718, issued
December 24, 2002, entitled ‘“Process
for phase-locking human ovulation/
menstrual cycles” by Edmond M.
Dewan.

DATES: A license for this patent will be
granted unless a written objection is
received within fifteen (15) days from
the date of publication of this Notice.

FOR FURTHER INFORMATION CONTACT:
Written objection should be sent to:
James M. Skorich, Esq., 2251 Maxwell
Ave., SE., 377th ABW/JAN Kirtland

10 Shanghai Wells Hanger Co., Ltd. (“‘Shanghai
Wells”).

11 The name of Customer X is business
proprietary information. See Memorandum to the
File from Irene Gorelik, Senior Case Analyst:
Program Analysis for the Final Determination of
Antidumping Duty Investigation of Steel Wire
Garment Hangers from the People’s Republic of
China: Shanghai Wells, (August 7, 2008) (‘“Shanghai
Wells Final Analysis Memo’’) for more information
regarding the identity of this customer.
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AFB NM 87117-5773. Telephone: (505)
846-1542.

Bao-Anh Trinh,

Air Force Federal Register Liaison Officer.
[FR Doc. E8—18815 Filed 8-13-08; 8:45 am]
BILLING CODE 5001-05-P

DEPARTMENT OF DEFENSE
Department of the Air Force

Undersecretary of the Air Force,
National Security Space Office;
Positioning, Navigation, and Timing
Architecture Industry Day To Inform
Industry of the National Positioning,
Navigation, and Timing Architecture
and Planning by the Government for
Transition to the Architecture

AGENCY: National Security Space Office
(NSSO), Undersecretary of the Air
Force, United States Air Force.

ACTION: Notice of meeting.

SUMMARY: The NSSO, in conjunction
with the Department of Transportation
Research and Innovative Technology
Administration (DOT/RITA) and the
Office of the Assistant Secretary of
Defense for Networks and Information
Integration (OASD(NII)) will be
conducting an Industry Day
presentation to introduce the National
Positioning, Navigation, and Timing
(PNT) Architecture and to discuss
architecture transition planning.

DATES: The Industry Day will be held on
September 16, 2008 in conjunction with
the 2008 Institute of Navigation (ION)
Global Navigation Satellite System
(GNSS) conference. The meeting on
September 16 will be held from 1-4
p.m., consisting of a two hour
presentation on the National PNT
Architecture pertaining to industry
input, followed by a question and
answer session. Interested parties may
arrange follow-up discussions with
government representatives at that time.
Additionally, a 30-minute government
overview of the National PNT
Architecture will be presented at the
Civil GPS Service Interface Committee
(CGSIC) meeting on September 15.

ADDRESSES: The meeting location for the
Industry Day on September 16 is Rooms
105 and 106 at the Savannah
International Trade and Convention
Center, One International Drive,
Savannah, Georgia. The CGSIC meeting
location on September 15 is at the
Savannah Marriott Waterfront, 100
General McIntosh Road, Savannah,
Georgia.

FOR FURTHER INFORMATION CONTACT:
LCDR Jeffrey Vicario, (571) 432-1535,
jeffrey.vicario@osd.mil.

SUPPLEMENTARY INFORMATION: DOT/
RITA and OASD(NII), in coordination
with other government agencies, have
recently completed the development of
a National Positioning, Navigation, and
Timing (PNT) Architecture. The
Architecture establishes the vision of
U.S. global leadership in PNT, a strategy
to achieve the vision, major vectors
within the strategy, and
recommendations to implement the
vectors. The Industry Day presents an
opportunity for vendors to become
familiar with the PNT Architecture, to
understand how it incorporates industry
perspectives, to make company
perspectives known to the government,
and to engage in discussion with the
government regarding its plans to
transition to the Architecture.

Bao-Anh Trinh,
Air Force Federal Register Liaison Officer.

[FR Doc. E8—18814 Filed 8—13-08; 8:45 am]
BILLING CODE 5001-05-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

August 11, 2008.

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP08—84—002.

Applicants: Southern Star Central Gas
Pipeline, Inc.

Description: Southern Star Central
Gas Pipeline, Inc submits 1st Rev
Seventh Revised Sheet 12 to FERC Gas
Tariff, Original Volume 1, to become
effective 6/1/08 in compliance with the
Commission’s 7/3/08 Order.

Filed Date: 07/09/2008.

Accession Number: 20080711-0002.

Comment Date: 5 p.m. Eastern Time
on Thursday, August 14, 2008.

Docket Numbers: RP08—467-000.

Applicants: Enbridge Pipelines
(AlaTenn) L.L.C.

Description: Request of Enbridge
Pipelines (AlaTenn) L.L.C. for Extension
of Time to Implement an Electronic
Short-Term Capacity Release Bidding
System.

Filed Date: 07/30/2008.

Accession Number: 20080730-5011.

Comment Date: 5 p.m. Eastern Time
on Thursday, August 14, 2008.

Docket Numbers: RP08—468—000.

Applicants: Texas Gas Transmission.
LLC.

Description: Request for Limited
Waiver of Order No. 712
Implementation Date of Texas Gas
Transmission, LLC.

Filed Date: 07/30/2008.

Accession Number: 20080730-5048.

Comment Date: 5 p.m. Eastern Time
on Thursday, August 14, 2008.

Docket Numbers: RP08-492—-000.

Applicants: Iroquois Gas
Transmission Systems, L.P.

Description: Iroquois Gas
Transmission System, LP submits its
Twentieth Revised Sheet 4A to FERC
Gas Tariff, First Revised Volume 1, to be
effective 10/1/08.

Filed Date: 08/08/2008.

Accession Number: 20080811-0086.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 20, 2008.

Docket Numbers: RP08-493—-000.

Applicants: Paiute Pipeline Company.

Description: Paiute Pipeline Co
submits Eighteenth Revised Sheet 10 to
FERC Gas Tariff, Second Revised
Volume 1-A.

Filed Date: 08/08/2008.

Accession Number: 20080811-0085.

Comment Date: 5 p.m. Eastern Time
on Wednesday, August 20, 2008.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
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of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E8-18829 Filed 8—-13-08; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2003-0052; FRL-8704-3]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Risk Management
Program Requirements and Petitions
To Modify the List of Regulated
Substances Under Section 112(r) of the
Clean Air Act (CAA).; EPA ICR No.
1656.13; OMB Control No. 2050-0144

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request to renew an existing
approved Information Collection
Request (ICR) to the Office of
Management and Budget (OMB). This
ICR is scheduled to expire on January
31, 2009. Before submitting the ICR to
OMB for review and approval, EPA is
soliciting comments on specific aspects
of the proposed information collection
as described below.

DATES: Comments must be submitted on
or before October 14, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
2003-0052, by one of the following
methods:

e hitp://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-Docket@epa.gov.

e Fax:202-566-9744.

e Mail: Air Docket, Environmental
Protection Agency, Mail code: 2822T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

e Hand Delivery: Such deliveries are
only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2003—
0052. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be GBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an ‘“‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
FOR FURTHER INFORMATION CONTACT: Sicy
Jacob, Office of Emergency
Management, Mail code 5104A,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: 202-564—
8019; fax number: 202-564-2625; e-mail
address: jacob.sicy@epa.gov.
SUPPLEMENTARY INFORMATION:

How Can I Access the Docket and/or
Submit Comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA—

HQ-OAR-2003-0052 which is available
for online viewing at http://
www.regulations.gov, or in person
viewing at the Air Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The EPA/DC
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Reading Room
is 202-566—1744, and the telephone
number for the Air Docket is 202—566—
1742.

Use http://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “search,” then key in
the docket ID number identified in this
document.

What Information Is EPA Particularly
Interested In?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(i) evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What Should I Consider When I
Prepare My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.
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2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What Information Collection Activity or
ICR Does This Apply To?

Docket ID No. EPA-HQ-OAR-2003—
0052.

Affected entities: Entities potentially
affected by this action are chemical
manufacturers, petroleum refineries,
water treatment systems, non-chemical
manufacturers, etc

Title: Risk Management Program
Requirements and Petitions to Modify
the List of Regulated Substances under
Section 112(r) of the Clean Air Act.

ICR number: EPA ICR No. 1656.13,
OMB Control No. 2050-0144.

ICR status: This ICR is currently
scheduled to expire on January 31,
2009. An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register when approved, are
listed in 40 CFR part 9, and are
displayed either by publication in the
Federal Register or by other appropriate
means, such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers in
certain EPA regulations is consolidated
in 40 CFR part 9.

Abstract: The 1990 CAA Amendments
added section 112(r) to provide for the
prevention and mitigation of accidental
releases. Section 112(r) mandates that
EPA promulgate a list of “regulated
substances” with threshold quantities
and establish procedures for the
addition and deletion of substances
from the list of regulated substances.
Processes at stationary sources that
contain more than a threshold quantity
of a regulated substance are subject to
accidental release prevention
regulations promulgated under CAA
section 112(r)(7). These two rules are
codified as 40 CFR part 68. Part 68

requires that sources with more than a
threshold quantity of a regulated
substance in a process develop and
implement a risk management program
and submit a risk management plan to
EPA. The compliance schedule for the
part 68 requirements was established by
rule on June 20, 1996. Burden to sources
that are currently covered by part 68, for
initial rule compliance, including rule
familiarization and program
implementation was accounted for in
previous ICRs. Sources submitted their
first RMPs on June 21, 1999. The next
compliance deadline for most sources
was June 21, 2004, five years after the
first submission. Some sources revised
and submitted their RMPs between the
five-year deadlines. These sources were
then assigned a new five-year
compliance deadline based on the date
of their revised plan submission. The
next submission deadline of RMPs for
most sources is June 21, 2009. However,
as only some regulated entities have a
compliance deadline of June 2009, the
remaining sources have been assigned a
deadline in 2010, 2011, 2012 or 2013
(the last two years are after the period
covered by this ICR) based on the date
of their most recent submission. The
period covered by this ICR includes the
regulatory reporting deadline, June
2009. In this ICR, EPA has accounted
burden for new sources that may
become subject to the regulations,
currently covered sources with
compliance deadlines in this ICR period
(2009 to 2011), sources that are out of
compliance since the last regulatory
deadline but are expected to comply
during this ICR period, and sources that
have deadlines beyond this ICR period
but are required to comply with certain
prevention program documentation
requirements.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

The EPA would like to solicit
comments to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses.

Burden Statement: The public
reporting burden will depend on the
size of the sources complying with 40
CFR part 68 requirements. In this ICR,
the public reporting burden for rule
familiarization for new sources is
estimated to range from 12 to 32 hours
per source. The public reporting burden
to prepare and submit a RMP for new
sources is estimated to range from 8.25
to 33 hours. The public reporting
burden for new sources to develop a
prevention program is estimated to
range from 7 to 188 hours per source.
The public reporting burden for those
sources that claim CBI is estimated to be
9.5 hours per source. The public
reporting burden for currently covered
sources to prepare and submit RMP is
estimated to range from 5 to 28 hours.
The public record keeping burden to
maintain on-site documentation for
currently covered sources is estimated
to range from 4.5 to 124 hours. The total
annual public reporting burden for all
sources is 84,729 hours (254,187 hours
over three years). The total annual
burden estimated for 16 implementing
agencies is 9,253 hours (27,759 hours
for three years). Therefore, the total
annual burden for all sources and states
is estimated to be 93,982 hours (281,946
hours for three years).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 13,718 for this ICR period.

Frequency of response: Every five
years, unless the facilities need to



47596

Federal Register/Vol. 73, No. 158/ Thursday, August 14, 2008/ Notices

update their previous submission earlier
to comply with a rule requirement.

Estimated total average number of
responses for each respondent: one.

Estimated total annual burden hours:
93,982 hours including burden for
implementing agencies.

Estimated total annual costs:
$9,785,371.00. There are no capital or
operating and maintenance costs
associated with this ICR since all
sources are required to submit RMPs on-
line using the new electronic reporting
system, RMP e*submit.

There is a decrease of 4,617 hours for
all sources and states from the previous
ICR. There are two primary reasons for
this decrease in burden. First, as
explained in section 1 of the supporting
statement for this ICR renewal (the
supporting statement is available at
http://www.regulations.gov), the burden
varies from ICR to ICR due to different
compliance deadlines based on the
sources’ RMP re-submission deadlines
and other regulatory deadlines.
Therefore, the burden increases or
decreases each year depending on how
many sources have to submit their RMP
and comply with certain prevention
program requirements. Second, the
number of sources subject to the
regulations is lower than in the previous
ICR (16,634 in the previous ICR and
13,718 sources in this ICR period).

What Is the Next Step in the Process for
This ICR?

EPA will consider the comments
received and amend the ICR as

appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

Dated: August 7, 2008.
Deborah Y. Dietrich,
Director, Office of Emergency Management.
[FR Doc. E8—-18840 Filed 8—13-08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-8704-4]
Clean Water Act Section 303(d): Final

Agency Action on 27 Arkansas Total
Maximum Daily Loads (TMDLs)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of availability.

SUMMARY: This notice announces the
final agency action on 27 TMDLs
established by EPA Region 6 for waters
listed in the State of Arkansas, under
section 303(d) of the Clean Water Act
(CWA). These TMDLs were completed
in response to the lawsuit styled Sierra

Club, et al. v. Clifford, et al., No. LR—
C-99-114. Documents from the
administrative record files for the final
27 TMDLs, including TMDL
calculations may be viewed at
www.epa.gov/region6/water/npdes/
tmdl/index.htm.

ADDRESSES: The administrative record
files for these 27 TMDLs may be
obtained by writing or calling Ms. Diane
Smith, Environmental Protection
Specialist, Water Quality Protection
Division, U.S. Environmental Protection
Agency Region 6, 1445 Ross Ave.,
Dallas, TX 75202—-2733. Please contact
Ms. Smith to schedule an inspection.

FOR FURTHER INFORMATION CONTACT:
Diane Smith at (214) 665—2145.

SUPPLEMENTARY INFORMATION: In 1999,
five Arkansas environmental groups, the
Sierra Club, Federation of Fly Fishers,
Crooked Creek Coalition, Arkansas Fly
Fishers, and Save our Streams
(plaintiffs), filed a lawsuit in Federal
Court against the EPA, styled Sierra
Club, et al. v. Clifford, et al., No. LR—
C-99-114. Among other claims,
plaintiffs alleged that EPA failed to
establish Arkansas TMDLs in a timely
manner.

EPA Takes Final Agency Action on 27
TMDLs

By this notice EPA is taking final
agency action on the following 27
TMDLs for waters located within the
State of Arkansas:

Segment-reach

Waterbody name

Pollutant

08040102-016 .....cceoviveriieiiiiciice e

08040102-018 ....
08040102-019 ....
08040102-023 ....
08040203-904 ....
08040205-001 ....
08040205-002 ....
08040205-007 ....
08040205-012U ..
08040205013 ....
08040101-048 ....
08040201-001U .....
08040201-001L .....

08040204005 ......cccvriiieiriieie e

Caddo River ....
Caddo River ..............
South Fork Caddo R.
Big Creek
Bayou Bartholomew ..
Bayou Bartholomew .....
Cutoff Creek ..............
Bayou Bartholomew ..
Bayou Bartholomew ..
Prairie Creek .............
Moro Creek .....
Moro Creek .....
Big Creek

Caddo RiVEl ....cceeeeeeeieeeee e